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Bank Liable in Permitting Access to Safe Deposit 
Box—Paying Ordinary Check Out of 
Savings Account 


A payee of an ordinary check on a checking account pre- 
sented it to the drawee bank. The payee had in her possession 
the key to the depositor’s safe deposit box. The cashier of the 
bank permitted the payee to have access to the safe deposit 
box for the purpose of securing the depositor’s savings ac- 
count passbook and then paid the check from the savings 
account. It was held that the bank was liable for the amount, 
$2,000, to the estate of the depositor who had died in the 
meantime. This was decided by the Superior Court of 
Pennsylvania in Keller v. Davis and First National Bank, 
187 Atl. Rep. 267. 

The facts in this case showed that Mary Keller had a 
savings account in the First National Bank of New Bethle- 
hem, Pa. On August 14, 1934, Mrs. Keller signed an ordi- 
nary check on her regular checking account in the bank in the 
sum of $2,000. ‘The check was payable to Annie Davis, a 
sister of the drawer and the drawer delivered the check to 
the payee. On September 5, 1934, Mrs. Keller suffered a 
stroke of paralysis. From that time until her death, which 
occurred on September 11, she was incapable of transacting 
any business. On September 7, the payee of the $2,000 check, 
Mrs. Davis, presented it to the cashier of the bank. Mrs. 
Keller had a small checking account in the bank, not sufficient 
in amount to pay the check. The cashier of the bank ex- 
plained to Mrs. Davis that it would be necessary to secure 
the depositor’s passbook. Mrs. Davis said that it was in 
Mrs. Keller’s safe deposit box in the bank and produced the 
key. She was then permitted to remove the savings account 
passbook from the box and the check was paid from the sav- 

NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §§1141, 1266. 
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ings account. It does not appear whether the cashier had 
knowledge of Mrs. Keller’s mental and physical condition at 
the time of making the payment. It was held that both 
Mrs. Davis and the bank were liable to Mrs. Keller’s estate 
for the amount of the check. 

The cashier in this case apparently made two serious mis- 
takes, either of which was sufficient to fasten liability upon 
the bank. In the first place, the mere possession of the key 
to the safe deposit box was not enough to authorize the bank 
to allow the person having the key access to the box. In the 
second place, a check against an ordinary checking account 
should not be paid out of a savings account in the absence 
of specific instructions from the depositor. The following 
paragraphs are quoted from the court’s opinion: 


Mr. Sheffer (the cashier), testified that the bank, at times, paid 
checks drawn on regular or checking accounts on demand out of 
saving accounts, but required that the savings bank book be presented 
at the time; and the court below has found as a fact (VI) that: 
“Both prior to and at the time the check was presented for payment, 
it was the general and common practice of the First National Bank 
of New Bethlehem to honor and pay checks of the kind and character 
drawn by the deceased on savings accounts standing in the name of 
the maker of the check, and to charge the account of the maker with 
the same.” The evidence in the case does not justify as broad or 
general a finding as this. In fact, as we read the testimony of Mr. 
Sheffer, it was not the bank’s general practice, though it was done 
at times when the savings account passbook was presented with the 
check. But accepting the finding of the court as supported by the 
evidence, it does not justify the bank’s action in this case, either in 
giving Mrs. Davis access to Mrs. Keller’s safe deposit box and allow- 
ing her to take the savings account passbook from it, or in paying or 
charging the check against Mrs. Keller’s savings account, after thus 
improperly allowing her to have access to the box and take the sav- 
ings account passbook. It was not shown that Mrs. Keller had ever 
withdrawn any money from her savings account by the use of an 
ordinary check on her checking account, or that she had ever allowed 
a third person to have her savings account passbook in order that 
he or she might withdraw funds from her savings account on an 
ordinary check drawn on her checking account. It was not shown 
that Mrs. Keller had any knowledge of any such practice if the bank 
had, contrary to its rules, established it. She had a right to rely on 
the rules and insist on the bank’s observance of them. People’s Sav- 
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ings Bank v. Cupps, 91 Pa. 315; Wronski v. Frankford Trust Co., 84 
Pa. Super. 511, 513; Walsh’s Appeal, 122 Pa. 177, 188, 189, 15 
A. 470, 1 L. R. A. 535, 9 Am. St. Rep. 83. The bank would have 
no legal right or authority, certainly without her permission and 
allowance (or even with it, under the Act of Congress of June 16, 
1933, infra), to pay on demand, out of her savings account, a check 
drawn on her regular checking account. The mere drawing of the 
check neither gave nor implied such authority or permission, and 
when the check was presented for payment, Mrs. Keller’s mental con- 
dition was such that she could not legally give the bank permission 
or authority to pay the check out of her savings account. Granted 
that when she gave Mrs. Davis the check she was of sound mind and 
knew what she was doing, it carried with it no implied authority to 
pay the check out of her savings account, and she never gave the bank 
express authority so to pay it; and, when it was presented, she was 
incapable of doing so. 

Besides, by the Act of Congress of June 16, 1933 (11:45 A. M.) 
c. 89, § 11 (b), 48 Stat. 182 (see U. S. C. A. title 12, § 371b; 
Mason’s Code, Supp. No. 3, title 12, § 374-2), amending or supple- 
menting the Act of December 23, 1913, c. 6, § 19, it was provided* : 
“The Federal Reserve Board shall from time to time limit by 
regulation the rate of interest which may be paid by member banks 
on time deposits, and may prescribe different rates for such payment 
on time and savings deposits having different maturities or subject to 
different conditions respecting withdrawal or repayment or subject 
to different conditions by reason of different locations. No member 
bank shall pay any time deposit before its maturity, or waive any 
requirement of notice before payment of any savings deposit except 
as to all savings deposits having the same requirement.” (Italics 
supplied.) ‘The First National Bank of New Bethlehem is necessarily 
a member bank of the Federal Reserve System, and subject to this 
law, so that it could not legally—whatever its practice may have 
been—permit such a large sum, $2,000, to be withdrawn from the 
savings account on demand, and without the thirty days’ previous 
notice required for such withdrawal having been given. 

But before, and irrespective of, this act of Congress, the law was 
and is that a check drawn on an ordinary or checking account is not 
an order on, or authority to, the bank to pay the same out of the 
drawer’s savings account, if he has one. 

In Nauful v. National Loan & Exchange Bank of Columbia, 111 
S. C. 309, 97 S. E. 843, 844, where a depositor brought an action 
against a bank for its failure and refusal to pay out of a savings 

*Made still more stringent since by Act of Congress of August 23, 1935, c. 614, 


title 3, § 324 (c), 49 Stat. 714 (U.S.C. A. title 12, §371b; Mason’s Code July, 1935. 
title 12, § 374-2), 
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account a check drawn on a checking account which was insufficient 
to pay it, the lower court charged the jury: “Where a depositor car- 
ries in a bank both an open account and a savings account, the bank 
is not authorized, in the absence of special directions, to pay a check 
drawn on the open account from the funds in the savings account and 
is in no wise liable for failure to do so.” The Supreme Court affirmed, 
saying: “There was a contract between the plaintiff and the defend- 
ant, stipulating the conditions upon which the funds deposited in the 
savings department were to be withdrawn. ‘There is no provision 
therein authorizing or making it the duty of the bank to pay out 
such funds in order to supplement an overdrawn check on the open 
account.” (Italics supplied.) To similar effect, see Hartford v. All 
Night and Day Bank, 170 Cal. 538, 150 P. 356, and annotation in 
L. R. A. 1916A, 1222. 

That is, even where there is no statute forbidding it, in order to 
authorize or allow the payment of an ordinary check out of a savings 
account, the depositor and the bank must both agree to it. The 
giving of a check drawn on a checking account does not amount to 
a direction or an agreement that it shall be paid out of a savings 
account. 

The mere possession by Mrs. Davis of the key to her sister’s 
safe deposit box, at a time when the latter was helpless physically 
and mentally, did not furnish sufficient authority to the bank’s officers 
to permit Mrs. Davis to have access to the safe deposit box and 
remove the savings account passbook from it, for the purpose of 
withdrawing money from the savings account and depositing it to 
her own credit. Mesh v. Elenbogan Safe Deposit Co., 220 Ill., App. 
351; see annotation in 40 A. L. R. 874, 879, 886; Moon v. First 
National Bank, 287 Pa. 398, 402, 185 A. 114; Guaranty Trust Co. v. 
Diltz, 42 Tex. Civ. App. 26, 91 S. W. 596; Mayer v. Brensinger, 180 
Ill. 110, 54 N. E, 159, '72 Am. St. Rep. 196. 

It follows that the bank was not justified in permitting Mrs. Davis 
to have access to Mrs. Keller’s safe deposit box and take from it the 
latter’s savings account passbook; nor in paying over to Mrs. Davis, 
or crediting to her account, the sum of $2,000 out of Mrs. Keller’s 
savings account on presentation of a check for that amount drawn 
by Mrs. Keller on her checking account, even though accompanied 
by the savings account pass book thus improperly obtained; and that 
the estate of Mrs. Keller is entitled to have the money thus improp- 
erly paid or charged against Mrs. Keller’s savings account restored 
or repaid to it; that the decree of the court below should be reversed 
and a decree entered requiring the First National Bank of New 
Bethlehem and the said Annie B. Davis to restore and repay to 
the estate of Mary E. Keller, deceased, the money so improperly 
paid out; without prejudice to the right of the said Annie B. Davis, 
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on the repayment by her of the said sum of $2,000 to the estate of 
Mary E. Keller, or on the repayment of the same by the bank to the 
estate of Mary E. Keller and the repayment of the said sum to the 
bank by said Annie B. Davis, to present the said check against the 
estate of Mary E. Keller, as a claim, and recover upon the same, 
along with other debts of the decedents, if she is able to establish that 
it represented a valid and existing debt against the said decedent. If 
it should appear, on the settlement of the estate, that the check was 
not given in payment of a debt or obligation due by Mrs, Keller to 
Mrs. Davis, but was a gift, the death of the drawer would render it 
uncollectible. Kern’s Estate (Gilpin’s Appeal), 171 Pa. 55, 62, 33 A. 
129. While our disposition of the case perhaps renders unnecessary 
a discussion at this time of the conclusion of law of the court below 
that the possession of the check for $2,000 by Annie B. Davis raised 
a presumption that it was given her in payment of a debt or in pay- 
ment of cash received for it at the time, it may be proper to say that 
the cases relied on as supporting the said conclusion of law (Gettys- 
burg Nat. Bank v. Kuhns, 62 Pa. 88; Lowrey v. Robinson, 141 Pa. 
189, 21 A. 513) were concerned with an attempt by the maker of the 
check to collect money from the payee or his estate, on the ground 
that it represented a loan or advancement of the amount of the check, 
and the general rule then enunciated, and followed in later cases (see, 
inter alia, Ritchie v. Deposit & Trust Co., 189 Pa. 410, 42 A. 20; 
and Heller et al v. Fabel, 290 Pa, 43, 188 A. 217), was rather a 
form of the negative proposition, that the mere production of a paid 
and canceled check by the drawer of the instrument raises no pre- 
sumption that the transaction was a loan or advancement of the 
amount of the check by the drawer to the payee; it will be inferred, 
rather, in the absence of other proof, that it was given in payment 
of a debt or for cash received at the time from the payee. The 
illuminating discussion of the subject of “presumptions” and the 
confusion between “presumptions” and “inferences,” by the Supreme 
Court in Watkins v. Prudential Ins. Co., 315 Pa. 497, 173 A. 644, 
95 A. L. R. 869, must be kept in mind when considering the right of 
a claimant to present a check of the decedent as a debt or obligation 
against the latter’s estate, without proof of the circumstances at- 
tending its delivery or the consideration moving therefor. 


REE RES 
Legal Advice by Radio 


A question concerning the propriety of dramatizing un- 
usual phases of the law through radio broadcasts and answer- 
ing by mail inquiries sent in by those listening in on the 
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broadcasts was recently submitted to the Committee on Pro- 
fessional Ethics of the New York County Lawyers’ Associa- 
tion. The question and the answer rendered by the commit- 
tee are given in full below: 


Question. The “X” Corporation, a manufacturer, is desirous of 
sponsoring a program on the radio which will consist of dramatiza- 
tions of oddities in the law. The Corporation desires to employ 
attorneys to assist in these dramatizations and to discuss various 
legal topics. During the broadcast, an announcement will be made 
by the sponsor informing listeners that legal questions will be an- 
swered by the attorneys taking part in the program. All questions 
are to be mailed to the radio studio. Those questions of general 
interest will be answered on the following week’s broadcast, those not 
of general interest will be answered by mail, not on the stationery 
of an attorney, but on the letterhead of the program, viz., “Your 
Attorney” or “The Unknown Attorney.” The names of the attor- 
neys taking part in the program or in the answering of questions 
will not be mentioned or disclosed to inquirers and no charge will 
be made by them for their services to the public, The only fees 
that the attorneys will receive will be that paid to them by the 
Corporation for taking part in the program. 

Would it be professionally proper for an attorney to accept em- 
ployment under the aforementioned state of facts? 

Answer. In the opinion of the Committee, the proposed answer- 
ing by broadcast and mail of legal questions submitted by mail, 
coupled with the radio discussion of legal topics, is to be condemned 
on several grounds. A lawyer may with propriety write articles for 
publications in which he gives information upon the law (Canon 40, 
Canons of Professional Ethics): provided they constitute dignified 
and instructive treatment of the law, its history, philosophy and 
interpretation (Opinion 92, Committee on Professional Ethics and 
Grievances of the American Bar Association). But he should not 
accept employment from such publications to advise inquirers in 
respect to their individual rights (Canon 40). A lawyer is not jus- 
tified in giving an opinion without an opportunity to obtain from 
his client adequate information as to the facts in the client’s case 
and the documents which the lawyer may deem material, nor can 
the client be safe in acting on generalizations. Moreover, others 
having problems similar to the question answered may be misled into 
accepting the published question and answer as applicable to their 
own problems (Opinion 98 of the American Bar Association Com- 
mittee). 

The Committee has previously stated that it considers that the 
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answering of questions respecting the legal rights of the inquirers 
to whom the attorney does not sustain a professional relation is not 
to be approved, because it tends to diminish the sense of personal 
responsibility of the attorney to the person so inquiring, and it in- 
troduces an intermediary who furnishes the professional service (An- 
swer 203; see also Answer 264). 

The Committee is not empowered to answer questions of law and 
therefore expresses no opinion as to whether or not the proposed 
procedure, in view of the part played in it by the X Corporation, 
would involve unlawful practice of law. It points out, however, that 
if the plan is open to that objection participation therein by attor- 
neys would clearly be professionally improper. 

In the opinion of the Committee, while non-disclosure of the at- 
torneys’ names tends to preclude advertising of the attorneys through 
this program and the use of it by them as a device for soliciting 
professional employment, it also tends to still further diminish their 
sense of professional responsibility. 

Finally, it is the opinion of the Committee that the vices in the 
plan are not cured by the fact that the attorneys are to receive their 
financial compensation solely from the X Corporation. If their fee 
includes remuneration for the answering of inquiries, the corporation 
is clearly a lay intermediary. If such service as is rendered to the 
public is in fact gratuitous, it is too closely associated with paid 
services to be free from the suspicion of selfish motives. Gratuitous 
legal advice can be and is better rendered by established organiza- 
tions which after adequate examination of the facts and the law 
give careful and competent counsel, which assume responsibility for 
the advice given, and which are subject to proper supervision. 

For the foregoing reasons, the Committee is of the opinion that 
it would not be professionally proper for an attorney to accept the 
proposed employment. 


EEE ECC 


Check Delivered to Teller Outside of Bank 


The payee of a check delivered it to the teller of the 
drawee bank at the latter’s residence after banking hours for 
deposit to the payee’s account in the bank. The check sub- 
sequently turned up in the bank bearing the bank’s “Paid” 
stamp. The payee, however, did not receive the proceeds 
and no credit had been given to her account. It was held 
that she was entitled to have her account credited with the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §385. 
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amount of the check. This was decided by the Court of Ap- 
peals of Ohio, Wyandotte County, in the case of Frank vy. 
First National Bank of Upper Sandusky, 4 N. E. Rep. (2d) 
404. It does not appear in the opinion just what became of 
the proceeds of the check. 

The court pointed out that, upon the delivery of the check 
by the payee to the teller, the teller became the agent of the 
payee for the purpose of making the deposit, but that this 
agency terminated upon the delivery of the check to the bank. 
From that time on, the bank was responsible to the payee for 
the check and its proceeds. 

The opinion of the court in this case reads as follows: 





This is a proceeding in error to reverse the judgment of the 
common pleas court of Wyandot county, Ohio, entered on a general 
verdict directed for defendant at the close of plaintiff’s case; de- 
fendant having introduced no evidence. 

Catherine Frank, plaintiff in the court below, and plaintiff in 
error here, was owner of a check dated November 5, 1931, drawn 
by Lorenz Freeman on the First National Bank of Upper Sandusky, 
Ohio, defendant in error, which we will refer to as the bank, for 
$1,060, payable to Miss C. Frank who was Catherine Frank who, 
under the name of Katie Frank, then and continuously until after 
November 9, 1931, had a savings account in the bank. 

On November 6, 1931, Harmon Frank was and continued to be 
until after November 9, 1931, a teller of the bank, whom we will 
style the teller. On November 6, 1931, Catherine Frank delivered 
the check, indorsed by her, to the teller at his residence, after the 
bank had closed business for that day, to be deposited in her account 
in the bank, which check was on November 9, 1931, charged by the 
bank against the account of Lorenz Freeman the drawer, the check 
bearing on its face, by stamp, the words “Paid Nov. 9, 1931, First 
National Bank, Upper Sandusky, Ohio.” The bank subsequently 
refused to enter credit of the check on the passbook which evidenced 
her account, and also refused to pay her the amount of the check. 

In addition to the facts above stated which were established by , 
the pleadings, plaintiff’s evidence tended to prove that when she 
delivered the check to the teller, she did not have her passbook with 
her, but that she did direct him to take the check to the bank on 
the following morning and have the amount of the check placed in 
her account, which he promised to do; that the imprint by the stamp 


showing payment as above quoted, was made by some employee of 
and within the bank. 
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The check bears no other indorsement on its back than the sig- 
nature of Catherine Frank. 

The president of the bank, testifying as upon cross-examination, 
with the check in his hands, said “that the payee and indorser was 
entitled to the payment of the check,” when asked who, he would 
say, was entitled to the proceeds of the check; and the cashier of 
the bank, also as upon cross-examination, testified that the check 
was received and paid by some employee of the bank, and that the 
duties of Harmon Frank as teller on November 6, 7, 8, and 9, 1931, 
were those usually performed by a teller, including the receiving of 
deposits in the bank, receiving and paying checks and giving the 
paid checks over to the bookkeeper. 

It is the practice of banks generally, when cashing a check, to 
require on the back thereof the signature of the name of the person, 
whether payee or a subsequent holder, to whom payment of the check 
is made, unless the check itself otherwise directs, which practice is of 
such notoriousness as to require judicial notice, and doubtless the 
testimony of the president of the bank reflected his consciousness of 
that practice. 

The law of this case is neither doubtful nor extensive. The teller 
was the agent of Catherine Frank until the check went into posses- 
sion of the bank, the time thereof not being shown, but which is un- 
important. 

From the fact, established by the pleadings, that Catherine 
Frank delivered the check to Harmon Frank, the teller, on Novem- 
ber 6, 1931, there is a presumption that the check continued in his 
possession, and there was no evidence to meet that presumption ex- 
cepting that at some time thereafter not later than November 9, 
1931, another person, the bank, had the check. 

The instant Harmon Frank assumed his duties as teller in the 
bank, after his having received the check, his then said presumed 
possession of the check became in law, and as shown by the evidence, 
in fact, the possession of the bank as completely as if he had taken 
the check at his post of duty, from Catherine Frank or any other 
person in her behalf, for deposit in her account. 

In connection with the judicial notice we take of the practice, 
above mentioned, of banks when paying checks, we regard as of con- 
trolling importance the conclusively shown facts that the check did 
not bear as an indorsement the signature of Harmon Frank in addi- 
tion to that of the payee of the check and that the bank itself 
received the benefit of the proceeds of the check in reducing by the 
amount of the latter, the indebtedness the bank owed the drawer 
of the check by charging it out of his deposit account. 

Upon the whole, plaintiff made substantial proof of her case, 
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wherefore the judgment must be reversed and a new trial granted 
for error in directing a verdict against her. 
Judgment reversed. 


EEE 


Sale of Securities with Agreement to Repurchase 


Under an Illinois statute (§ 4 of the Bank Depositors 
Protection Act), prohibiting banks from guaranteeing bonds 
and other evidences of indebtedness, a sale of securities by a 
bank with an agreement to repurchase the securities at a 
fixed price on the purchaser’s demand is invalid and will not 
be enforced against the bank. This was decided by the Su- 
preme Court of Illinois in the case of People v. First State 
Bank & Trust Company of Canton, 4 N. E. Rep. (2d) 386. 

In this case it appeared that the plaintiff had purchased 
securities from the defendant bank on two occasions aggre- 
gating more than $135,000. The bank agreed to repurchase 
the securities from the plaintiff, apparently, at the price which 
he paid for them. The plaintiff subsequently sold the securities 
for $25,802.50. He claimed that the bank was indebted to 
him on this agreement in the sum of $116,289.03. The court 
held that, because of the illegality of the contract, the bank 
was not liable. 

Section 4 of the Bank Depositors Protection Act, under 
which the decision was made, reads as follows: 





It shall not be lawful for any savings bank, individual or indi- 
viduals doing banking business, banking company, or incorporated 
bank receiving savings deposit, or deposits of trust funds, to assume 
the payment of, or to become liable for, or to guarantee to pay the 
principal of, or interest on, any bonds, notes or other evidence of 
indebtedness of, for, or on account of any person or persons, com- 
pany or incorporation; and in any assumption, liability or guaran- 
tee, whereby such deposits or trust funds could be jeopardized or 
impaired shall be null and void. 


In deciding in favor of the bank, the court said: 






That these contracts come directly within section 4 of the act 
referred to seems clear, This court in Knass v. Madison and Kedzie 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 1270. 
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State Bank, 354 Ill. 554, 188 N. E. 836, held such contracts in- 
valid as against public policy and beyond the corporate powers of 
the bank to perform. 

Counsel for appellant (purchaser of securities) earnestly argue 
that these contracts are different from those in the Knass Case, and 
that the action brought here is a different kind of suit, and that 
therefore a different principle should be applied. While there are 
factual differences the principle involved is the seme. They are 
contracts guaranteeing to appellant the ourchase price for secu- 
rities and so come within the prohibition of this act, and lie beyond 
the power of the bank to perform. 

Counsel argue that these contracts cennct he ia as con- 
tingent liabilities, as was true in the Knass’ Case, »ecause they were 
in any event to be fulfilled by the bank on certain specified dates, 
while in the Knass Case the securities might never be returned. The 
contingency which the statute inveighs against arises not alone from 
the question whether the securities will be repurchased, but the pos- 
sibility of loss through depreciated values of the securities at the 
time the bank repurchases them in accordance with the contract. 
Looking back upon the transaction in this case, it is seen that the 
securities depreciated from over $135,000 in value to a value some- 
what in excess of $25,000. ‘This is a situation which section 4 seeks 
to prevent. There is no discernible difference in principle between 
these contracts and those arising in the Knass Case, and the circuit 
court was right in so holding. Nor is appellant entitled to recover 
notwithstanding the invalidity of his contract. He purchased the 
securities, took them into his possession and later sold them. The 
bank’s contract was invalid, and no claim can now arise against de- 
positors based on a void contract. 


In two other recent decisions, German Baptist Orphans’ 
Home v. Union Banking Company (U. S. Dist. Court, W. 
D. Mich.) 18 Fed. Supp. 814, and Brown v. Union Banking 
Co, (Sup. Ct. of Mich.) 265 N. W. Rep. 447, contracts of 
this character entered into by banks were held void as being 
contrary to public policy. The first of these decisions was 
published in the July issue of THE Banxine Law JouRNAL 
at page 568 and the second in the September JourNnau at 
page 731. In the latter case the court said: 


We think these contentions bring us to the question of the public 
policy of the state of Michigan for banks to enter into such an 
agreement. If such an agreement is valid, it would create against 
the bank a contingent liability which would vary from day to day 
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and could not be measured or determined. If a bank could make 
one such contract, it could make many, and thus imperil the security 
of depositors by consuming the capital and surplus; moreover, such 
a condition would prevent banking officials, depositors, and others 
desiring to do business with the bank from ascertaining its exact 
financial condition. 

We are not in accord with plaintiff’s contention that all state 
banking corporations have an implied authority to guarantee the 
payment of securities sold hy them. This contention is true as to 
commercial paper or where a bank enters into a contract of guar- 
anty in order to sexe itself from a bad: debt. 

In Knass v. Madison and Kedzie State Bank, 354 Ill. 554, 188 
N. E. 836, 841, the court said: “Such a transaction can scarcely 
be said to bear resemblance to the ordinary indorsement of a note 
or bill of exchange, in which banks are authorized to, and commonly 
do, deal, and which becomes by indorsement the obligation of the 
bank. The risk of complete destruction of a banking institution, and 
thus loss of deposits arising from the traffic in ordinary commercial 
bank paper by indorsement thereof, is by no means comparable to 
the risk involved in the guaranty of a large number of real estate 
mortgage bonds, over which or their security the bank has no means 
of control. Such agreements are so fraught with danger to deposi- 
tors and other creditors of the bank that it is inconceivable that any 
considerable number of banks should deem them to be in accordance 
with sound banking principles.” See, also, Hawkins Realty Co. v. 
Hawkins State Bank, 205 Wis. 406, 236 N. W. 657; Eberlein v. 
Stockyards Mortgage & ‘Trust Co., 164 Minn. 323, 204 N. W. 961; 
Greene v. First National Bank, 172 Minn. 310, 215 N. W. 213, 60 
A. L. R. 814; Farmers’ & Mechanics’ Sav. Bank v. Crookston State 
Bank, 169 Minn. 249, 210 N. W. 998. 

In Reichert v. Metropolitan Trust Co., 262 Mich. 123, 247 
N. W. 128, 133, the trust company had engaged in the business of 
loaning its own money upon mortgages, and then selling participat- 
ing interests in these mortgages to the public under a guaranty of 
payment. This court, in determining whether or not a trust company 
had any legal right to enter into any such guaranty, said; “It was 
beyond the power of the trust company and against public policy for 
an organization of this nature to engage in such a venture.” 

Hawkins Realty Co. v. Hawkins State Bank, 205 Wis. 406, 236 
N. W. 657, 662, involves an attempted agreement on the part of a 
‘bank to repurchase certain mortgages at any time at par and accrued 
interest. The court said: 

“If a bank, under such circumstances, can be bound by such a 
secret agreement, entered into between its president and cashier, an 
intolerable situation will result. Such a practice would be absolutely 
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inimical to safe and sound banking, and would destroy the effect of 
many laws passed by the Legislature for the purpose of making banks 
safe... . 

“That such a contract should be held void on grounds of public 
policy seems entirely free from doubt. In Page on Contracts (2d 
Ed.) vol. 2, p. 1163, it is said: ‘Contracts are against public policy 
when they tend to injure the state or the public. “Public policy is 
that principle of law which holds that no subject or citizen can law- 
fully do that which has a tendency to be injurious to the public or 
against the public good.”’ ‘This court had repeatedly held that a 
bank is a quasi-public institution in which the public is deeply inter- 
ested.” 

In Lowe v. Crocker, 154 Wis. 497, 143 N. W. 176, 179, the court 
said: “The reason the law declares contracts contrary to public 
policy to be void is not for the purpose of permitting a person to 
retain what in equity and good conscience he ought not to retain but 
to punish any party to such a contract by leaving him where he has 
placed himself, namely, at the mercy of the other party. Any other 
rule would be no check upon the making of unlawful contracts, for 
their enforcement upon equitable grounds would furnish as adequate 
a remedy as their enforcement upon legal grounds.” 

The contract in the case at bar was illegal as being ultra vires 
and contrary to the public policy of the State of Michigan. 


Another recent case dealing with this subject is Enid 
Bank & Trust ‘Co. v. Yandell, Okla., 56 Pac Rep. (2d) 835. 
It was held that, under an Oklahoma statute, a trust company 
may sell to a customer shares of stock which it owns and, as 
incident to the contract of sale, agree to repurchase such stock 
“at any interest paying date.” The statute, under which this 
decision was made was Okla. Stat. 1931, § 9206, which author- 
izes trust companies “to buy and sell the bonds and warrants 
of this State, and all other kinds of government, state or 
municipal bonds and all kinds of negotiable and non-nego- 
tiable paper, stocks and other investment securities.” This 
decision was published in the July, 1986, JouRNAL at page 572. 
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BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


WITHDRAWAL OF FUNDS FROM INSOLVENT 


BANK BY DIRECTOR 


Mechanics Universal Joint Co. v. Culhane, U. S. Supreme Court, 57 


Sup. Ct. Rep. 81 


A bank director who, with knowledge of the bank’s insolvency, 
withdraws funds belonging to a corporation, of which he is presi- 
dent, shortly before the closing of the bank, will be personally liable 


' to the receiver of the bank for the amount withdrawn. 


Ordinarily money paid out by a bank in the usual course of 


‘ business cannot be recovered even though the bank was insolvent 


at the time of the payment. But, where a director of a bank, through 
his position of trust, has obtained knowledge that the bank is in a 
perilous financial condition, and makes use of this knowledge to 
withdraw funds from the bank, thereby getting a preference over 
other depositors, the rule is different. In such ease the money 
withdrawn can: be recovered. 

The bank involved in this case, the Manufacturers National Bank 
& Trust Company of Rockford, Ill., was closed by order of the Comp- 
troller of the Currency at one-thirty p. m. on Saturday, June 13, 
1931. On June 12, the Mechanics Universal Joint Company had a 
balance in the bank in excess of $65,000. E.S. Eckstrom was presi- 
dent of the Joint Company and also a director of the bank. Through 
his position as director, he had been fully aware for some time that 
the bank was in an insolvent condition. On June 12, after attending 


_ a meeting of the board of directors, at which he learned that the 


cash position of the Manufacturers Bank was extremely low and 
that the bank could not continue independently as a going concern, 
he drew a check for $42,716.12 against the Joint Company’s account. 
The check was payable to the order of another bank and deposited 


‘in that bank to the company’s credit. It was collected through the 


Clearing House the following morning, just a few hours before the 
bank was closed. Later, the receiver of the bank brought this ac- 
tion against the Joint Company and Ekstrom. In accordance with 
the rule set forth above, it was held that the defendant Ekstrom 
was personally liable. 

This affirms the opinion of the Circuit Court of Appeals in this 
ease, 80 Fed. Rep. (2d) 147, which was published in the February, 
1936, issue of The Banking Law Journal at page 157. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §160. 
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On Certiorari to the United States Circuit Court of Appeals for 
the Seventh Circuit. 

Suit by L. B. Achor, receiver of the Manufacturers National Bank & 
Trust Company of Rockford, Ill., against the Mechanics Universal 
Joint Company and Eric S. Ekstrom, continued in the name of A. B. 
Culhane, receiver, as plaintiff’s successor, in which defendants filed. 
a counterclaim. To review a judgment of the Circuit Court of Ap- 
peals [80 F. (2d) 147], affirming a judgment for the substituted plain- 
tiff, the defendants bring certiorari. Defendant Ekstrom died, and his 
administratrix, Grace M. Ekstrom, was substituted in his stead. 

Affirmed. 

Mr. S. R. Kenworthy, of Moline, Ill., for petitioners. 

Messrs. Roy F. Hall, of Rockford, Ill., and George P. Barse, of 
Washington, D. C., for respondent. 

Mr. Justice Brandeis delivered the opinion of the Court. 

Section 5242 of the Revised Statutes of the United States, 12 
U.S. C. § 91 provides that payments made by a national bank ‘‘in con- 
templation’’ of the commission of an act of insolvency, ‘‘with a view 
to the preference of one creditor to another’’ ‘‘shali be utterly null 
and void.’’! 

This suit was brought in the federal court? for northern Illinois 
by the receiver of the Manufacturers National Bank & Trust Company 
of Rockford, in that state, to recover, as such preference, the proceeds 
of a check for $42,761.12 drawn on the bank by the Mechanics Uni- 
versal Joint Company of that city and paid to it. The answer denied 
that the bank was then insolvent; that it was known by its officers 
and directors to be so; that they contemplated the imminent necessity 
of its closing; and that the payment was made with a view to a prefer- 
ence. On these issues much evidence was introduced. The District 
Court, making detailed findings of fact, found on all those issues for 
the plaintiff, and entered a decree accordingly. The Court of Appeals, 
accepting the findings made by the trial court, affirmed the decree. 
80 F. (2d) 147. We granted certiorari, because of the importance of 
the question whether the relation of the parties was such as to render 


*The section provides: “All transfers of the notes, bonds, bills of exchange, or 
other evidences of debt owing to any national banking association, or of deposits 
to its credit; all assignments of mortgages, sureties on real estate, or of judgments 
or decrees in its favor; all deposits of money, bullion, or other valuable thing for 
its use, or for the use of any of its shareholders or creditors; and all payments 
of money to either, made after the commission of an act of insolvency, or in con- 
templation thereof, made with a view to prevent the application of its assets in 
the manner prescribed by this chapter, or with a view to the preference of one 
creditor to another, except in payment of its circulating notes, shall be utterly null 
and void; and no attachment, injunction or execution, shall be issued against such 
association or its property before final judgment in any suit, action, or proceeding, 
in any State, county, or municipal court.” 


*See 28 U. S. OC. § 41 (1, 16) (28 U.S. OC. A. § 41 (1, 16); Commonwealth 


Trust Co. v. Bradford, 297 U. S. 613, 617, 56 S. Ct. 600, 601, 80 L. Ed. 920. Com- 
pare Bowerman v. Hamner, 250 U. S. 504, 39 S. Ct. 549, 63 L. Ed. 113. 
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the payment unlawful. 298 U. S. 648, 56 S. Ct. 749, 80 L. Ed. —~, 
We accept the findings, as there was ample evidence to support them, 
and none of the objections to the admission of evidence is substantial. 
Pick Manufacturing Co. v. General Motors Corporation, 299 U. S. —, 
57 S. Ct. 1, 81 L. Ed. ——, decided October 26, 1936. 

On Friday, June 12, the balance in the company’s account in the 
Manufacturers Bank was $65,224.30. On that day, the check for 
$42,761.12 was drawn, payable to the Third National Bank of Rock- 
ford, where it also had a general checking account, and was sent for 
deposit in that account. On Saturday, the 13th, the check was paid 
through the clearing house. Never before had the company trans- 
ferred money from its checking account in the Manufacturers Bank 
to its general checking account in the Third National. On June 12 
and 13, 1931, the Manufacturers Bank conducted its business as usual. 
It accepted deposits; honored all checks, whether presented through 
the clearing house or otherwise; and paid all demands upon it. It had 
not committed any ‘‘act of insolvency.’’ But it was, in fact, insolvent; 
and was known by its officers to be so. On June 13, it closed its doors 
at the conclusion of regular banking hours and it did not thereafter . 
open them. On June 16, the Comptroller of the Currency certified 
that the bank was insolvent and appointed a receiver. 

The check was executed by Ekstrom, the president and manager of 
the company, who then was, and for two years had been, a director of 
the Manufacturers Bank. He knew its precarious condition. He knew 
that for some time prior to June 12 the bank had been on the speciai 
list of the Comptroller of the Currency for frequent examination and 
report. As early as January 8, 1931, the Comptroiler had called the 
bank’s attention to its unsatisfactory condition. In a letter dated 
May 28, 1931, he pointed out ‘‘its present dangerous situation’’ and 
‘‘potential losses that threaten its solvency.’’ Ekstrom, as director, 
had examined the reports of the bank’s condition made by the National 
Bank Examiner; had read the letters from the Comptroller; and had 
been present at an informal meeting of the board, held upon request 
of the Examiner, on June 12 between 11 and 12 o’clock in the morn- 
ing. The Examiner attended the meeting; discussed the bank’s con- 
dition; advised its officers and the directors that there would be a run 
on the Rockford banks on the following Monday; and told them ‘‘that 
the cash position of the Manufacturers Bank was so low that it could 
not stand a run of one business day.’’ The directors authorized him 
“‘to talk over the affairs of the Manufacturers Bank with a view to 
having said bank taken over by some other bank in Rockford’’; and 
appointed a committee to that end. Ekstrom participated in that ac- 
tion. Shortly after leaving the meeting, he signed the check and caused 
it to be sent by mail for collection. 

First. The company contends that, even if Ekstrom’s purpose was 
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to obtain for his company a preference over other creditors, the with- 
drawal of the deposit was not unlawful. The argument is (a) that 
in drawing the check, and thus causing its payment, Ekstrom acted 
not as director of the bank but as president of the company; (b) that 
he was neither an employee of the bank, nor specifically authorized 
as a director to make payment of the check; (c) that this payment 
was but one with many others which the bank made on the days in- 
volved, in the ordinary course of business, and not in contemplation of 
the commission of an act of insolvency; (d) that the payment cannot 
be held to have been made by the bank in contemplation of insolvency 
‘‘with a view to prefer one creditor to another,’’ since this check was 
paid, like others, in the usual course, without intention on the part of 
the bank’s managing officers to prefer the company; (e) that the wrong- 
ful action, if any, was that of Ekstrom in using for his company’s 
benefit knowledge obtained in confidence as director of the bank; but 
(f) that such breach of duty of a director does not entitle the receiver 
to recover, because the liability sought to be enforced is wholly statu- 
tory, and the statute does not provide that payments to a depositor 
on withdrawal made pursuant to confidential information obtained as 
bank director shall be void. The contention is unsound. 

One of the objects of the national bank system is to secure, in the 
event of insolvency, a just and equal distribution of the assets of na- 
tional banks among unsecured creditors, and to prevent such banks 
from creating preferences in contemplation of their failure. Compare 
First National Bank v. Colby, 21 Wall. 609, 613, 614, 22 L. Ed. 687; 
Davis v. Elmira Savings Bank, 161 U. S. 275, 284, 290, 16 S. Ct. 502, 
40 L. Ed. 700. To that end R. S. § 5242, 12 U.S. C. § 91 (12 U.S. 
C. A. § 91), prohibits preferential payments. That prohibition is not 
directed solely to managing officers. The duty not so to defeat the 
just and equal distribution of the assets commanded by the act rests 
upon all who obtain such knowledge by reason of their connection 
with the bank—upon directors and employees as well as upon the execu- 
tive officers? By R. 8S. § 5147, as amended, 12 U. S. C. § 73 (12 U.S. 
C. A. § 73), each director is required to take an oath that he ‘‘will 
not knowingly violate or willingly permit to be violated any of the 
provisions of this title.’’ Finn v. Brown, 142 U. S. 56, 68, 12 S. Ct. 
136, 35 L. Ed. 936. Ekstrom violated his oath and the duty under 
R. S. § 5242 (12 U.S. C. A. § 91), which it imposed, when he used 
knowledge of the bank’s perilous condition, gained in his position of 
trust, to cause the withdrawal of funds by his company, with a view to 
assuring it a preference over other depositors who lacked that knowledge. 


*See Smith v. Baldwin, 63 App. D. C. 72, 69 F. (2d) 390; Schilling v. Sieroty, 
8. D. Cal., Cent. Div., August 21, 1934 (No opinion for publication). Compare 
American Surety Co. v. Jackson (C. C. A.) 24 F. (2d) 768; Isaaes v. Stock 
(C. C, A.) 66 F. (2d) 928; Rucker v. Kokrda (C. C. A.) 68 F. (2d) 73, 74; Pear- 
son v. Durell (C. C. A.) 77 F. (2d) 465, 467. 
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We have no occasion to decide whether a stranger would be liable 
as for a preference, if, without suggestion from any officer or employee 
of the bank, he withdrew his deposit because of rumor or suspicion of 
insolvency. It is true that ordinarily a payment made by a bank to 
a depositor in the usual course of business is not recoverable, even 
though the bank was then clearly insolvent. Compare McDonald vy. 
Chemical National Bank, 174 U. 8. 610, 19 S. Ct. 787, 45 L. Ed. 1106. 
But the payment here in question was not made in the usual course 
of business; and the company was not a stranger. Its president and 
manager was a director of the bank; as such acquired in confidence 
knowledge of its perilous condition; and, in violation of his statutory 
duty as director, used that knowledge for the purpose of preferriug 
his company. If the deposit withdrawn had been in Ekstrom’s own 
name, he would, obviously, have been obliged to return it. The com- 
pany is in no better position. Compare McCaskill Co. v. United States, 
216 U. S. 504, 30 S. Ct. 386, 54 L. Ed. 590; Curtis, Collins & Holbrook 
Co. v. United States, 262 U. S. 215, 43 S. Ct. 570, 67 L. Ed. 956. As 
it is liable under the statute, we have no occasion to decide whether 
it would be liable also on general principles of law or equity. Compare 
Yates v. Jones National Bank, 206 U. S. 158, 178, 27 S. Ct. 638, 51 
L. Ed. 1002; Bowerman v. Hamner, 250 U. S. 504, 510, 39 S. Ct. 549, 
63 L. Ed. 113. 

Second. Ekstrom was joined with the company as codefendant 
and was held liable with it, jointly and severally. For such personal 
liability there was ample basis. Knowing that the bank was in im- 
minent danger of closing, it was Ekstrom’s duty as director to con- 
serve the assets for the benefit of all unsecured creditors—or specifically 
not to use that knowledge confidentially obtained to prefer his com- 
pany. He depleted the assets by causing the preference to be given; 
and thus violated the duty under R. S. § 5242 (12 U. S. C. A. § 91), 
which he had sworn to perform. Compare Bowerman v. Hamner, 250 
U. 8. 504, 39 S. Ct. 549, 63 L. Ed. 113.4 

Third. The company sought by counter-claim to recover $20,034.12, 
the balance remaining after deducting from the aggregate of its de- 
posits between May 6, 1931, and June 6, 1931, the checks drawn and 
paid in that period, including the check for $42,761.12 here in ques- 
tion. The claim is that when these deposits were made the bank was 
insolvent; that the deposits had been obtained fraudulently by im- 
pliediy representing (through keeping the bank open) that it was 
solvent; and that hence, the title to so much of them as came into the 
hands of the receiver remained in the company. and could be followed 
as a trust fund. The Circuit Court of Appeals stated that it affirmed 
the action of the trial court dismissing the counterclaim on the ground 


‘Ekstrom having died January 12, 1936, his administratrix, Grace M. Ekstrom, 
was suhstituted as appellant. 
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that no fraud had been practiced by the bank on the company and 
that ‘‘it was not an innocent depositor by reason of the acts of its 
president.’’ The receiver gives additional reasons in support of that 
action. We have no oceasion to enter far into the inquiry. Through- 
out the litigation the company has insisted that the bank was still 
solvent on June 12 when the check in question was drawn, and on 
June 13 when it was paid. As to those dates the findings are to the 
contrary. But there is no finding that prior to June 12 the bank was 
insolvent, or that prior to the discussion at the informal directors’ 
meeting its executive officers or directors believed it to be so. The 
evidence is clearly consistent with the conclusion that between’ May 6 
and June 7 it was believed to be solvent.. The counterclaim was prop- 
erly dismissed. Compare St. Louis & San Francisco Railway Co. v. 
Johnston, 133 U. S. 566, 576, 10 S. Ct. 390, 33 L. Ed. 683; Easton v. 
Iowa, 188 U. S. 220, 232, 23 S. Ct. 288, 47 L. Ed. 452. 
Fourth. The decree entered was for $25,216.45. That sum. was 
arrived at by deducting from the $42,761.12 withdrawn, the aggregate 
amount of the dividends which would have been paid by, the receiver 
to the company thereon if that sum had remained on deposit, adding 
interest at 5 per cent. to both the debit and the credits.: The receiver 
contends that the defendants were wrongly credited with. interest on 
the dividends, because no dividend was payable until full restitution 
with interest had been made of the illegal preference; and then only 
after proof of the company’s claim. We have no occasion to consider 
this alleged error in the decree as the receiver did not file a cross- 
petition for certiorari. Compare Federal Trade Commission v. Pacifie 
States Paper Trade Association, 273 U. S. 52, 66, 47 S. Ct. 255, 259, 
71 L. Ed. 534; Charles Warner Co. v. Independent Pier Co., 278 U. S. 
85, 91, 49 S. Ct. 45, 73 L. Ed. 195; Lloyd Sabaudo Societa Anonima 
v. Elting, 287 U. 8. 329, 331, 53 8. Ct. 167, 169, 77 L. Ed. 341. More; 
over, this claim was not made below in either court. 
Affirmed. 



























LIABILITY OF STOCKHOLDER WHERE PUR- 
CHASE INDUCED BY FRAUD 4 






Lewis v. State ex rel. Shull, Bank Commissioner, Supreme Court of 
Oklahoma, 60 Pac. Rep. (2d) 761 











A person, whose name appears on the books of a bank as the owner 
of shares of the bank’s stock, is presumptively a stockholder. The 
fact that the certificate of stock has not been delivered to him is im- 
material; and the fact that he was induced to purchase the shares 

nanan 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1365. 
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through fraud on the part of the owner is no defense in an action 


by the banking superintendent to enforce his statutory liability upon 
the insolvency of the bank. 





Action by the state of Oklahoma, on the relation of C. G. Shull, bank 
commissioner, against Joe Lewis. Judgment for relator, and defendant 
appeals. Affirmed. 

R. A. Wilkerson and Ernest R. Brown, both of Pryor, for plaintiff 
in error. 

M. B. Cope and John W. Hunt, both of Oklahoma City, for defend- 
ant in error. 





RILEY, J.—This is an appeal from a judgment in favor of defend- 

ant in error in an action against plaintiff in error as a stockholder in 
an insolvent bank under the stockholder’s double liability law, section 
9130, 0. S. 1931. 

The bank of Salina, located at Salina, Okl., a state bank, was de- 
elared insolvent on December 27, 1930. The state bank commissioner 
took charge of it and its assets and ordered liquidation. 

It appeared from the books of the bank that plaintiff in error was a 
stockholder. The books showed that he was the owner of five shares of 
the capital stock of the bank of the par value of $100 each. 

This action was commenced April 8, 1931. Defendant answered, 
specifically denying that he was the owner and holder of said five shares 
of stock at the time the bank was closed or at any other time. He ad- 
mitted, however, that he had certain negotiations for the purchase of 
five shares of stock, but alleged that the negotiations were never com- 
pleted in that no written assignment was ever executed transferring 
said stock to him; that there was no delivery of the stock; that the party 
who owned said stock could not lawfully transfer said stock to defendant 
because he (the owner) was then indebted to the bank. 

Defendant also admitted in his answer that he had executed a note 
in the sum of $500, and delivered it to said bank, but that he was in- 
duced by the bank and its president, through fraud and deceit, to ex- 
ecute and deliver said note as the purchase price of five shares of stock 
in said bank. A strong case of fraud and deceit on the part of T. L. 
Walkinshaw, president of the bank, was pleaded. 

By reply plaintiff alleged that defendant permitted his name to re- 
main upon the books of the bank as a stockholder until after the bank 
was taken over by the bank conmissioner in the interest of creditors, 
and was thereby estopped from denying liability upon the ground that 
he was induced to purchase the stock through fraudulent representations 
as to the financial condition of the bank. 

’ The case went to trial before a jury, and the incorporation of the 
bank under the banking laws of the state and the order of the bank 
commissioner declaring the bank insolvent were stipulated. 
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Demand upon defendant for payment of the sum of $500, as alleged 
owner of five shares of capital stock, and refusal thereof, are conceded. 

The plaintiff offered in evidence, record of the bank, from the report 
of the bank commissioner, showing that plaintiff was the owner of five 
shares of the capital stock of the bank, purporting to be represented by 
certificate No. 81. Stub of stock book certificate was introduced, pur- 
porting to show that stock certificate No. 81, for five shares of stock, was 
issued to defendant Joe Lewis 10-29-30; that said shares were trans- 
ferred from , certificate No. 65, which was originally owned by 
Tom L. Walkinshaw. It was not shown that certificate No. 81, or any 
other certificate of stock was ever delivered to defendant or receipted 
for by him. 

Under this evidence plaintiff rested, and defendant demurred to 
the evidence. 

The demurrer was overruled, and the first proposition presented is 
that the court erred in overruling said demurrer. 

The position of defendant appears to be that it was not only in- 
cumbent upon plaintiff to prove that the name of defendant appeared 
upon the books of the bank as a stockholder, but that the burden was 
upon plaintiff to show that his name was rightfully placed there. Such 
is not the rule. The rule is: ‘‘ Where the name of an individual appears 
on the stock book of a bank as a stockholder, the presumption is that 
he is the owner of the stock, and in an action against him as a stock- 
holder, the burden of rebutting that presumption is cast upon the 
defendant.’’ 3 R. C. L. 400; Finn v. Brown, 142 U. S. 56, 12 S. Ct. 
136, 56 L. Ed. 936. 

The Finn Case, supra, involved a national bank, but there is no 
reason why a different rule should apply in case of state banks. The 
basis of the presumption is that those charged with the duty of keeping 
correct records of the ownership of the bank stock perform that duty 
in accordance with the law. 

When, with the other necessary matters, proof was made that the 
bank books showed defendant to be the owner of five shares of stock, 
plaintiff had made a prima facie case. The burden then shifted to de- 
fendant to prove, if he could, that his name was wrongfully upon the 
books of the bank as a stockholder. 

It was not error to overrule the demurrer to plaintiff’s evidence. 

It is next contended that the court erred in refusing to sustain de- 
fendant’s motion for a directed verdict at the close of all the evidence. 

It is first stated that this motion should have been sustained because 
defendant did not receive a certificate of stock and there was no written 
assignment of any certificate of stock. ‘‘It is not essential that a stock- 
holder who has subscribed and paid for his stock and who has been 
entered on the books of the bank as a stockholder should have received 
his certificate of stock to render him liable.’’ 3 R. C. L. 399, 400. 
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It is next contended that the motion for a directed verdict should 
have been sustained because of the showing made to the effect that the 
bank was hopelessly insolvent long before defendant began negotiations 
for the purchase of the stock, and the further showing of gross fraud 
and deceit on the part of T. H. Walkinshaw in inducing defendant to 
give his note for the purchase of said stock. 

It is clear that Walkinshaw did grossly misrepresent the facts to 
defendant, not only as to the condition of the bank, but as to the actual 
ownership of the stock he was inducing defendant to purchase. 

He represented that the bank was in a flourishing condition, was 
making money so that the dividends would pay the interest on the note, 
and the surplus earnings would eventually pay for the stock, when in 
truth and in fact the capital stock of the bank was greatly impaired 
and the bank commissioner had already called for an assessment against 
the stockholders. He also represented that the stock was owned by 
friends of his who did not live in the vicinity of Salina, and that it 
would help the bank materially if local residents of influence would 
purchase this stock and lend their influence towards increasing the bank’s 
business, when in truth he (Walkinshaw) was himself the owner of the 
stock. This was dishonest ‘‘sales talk’’ by Walkinshaw. He owned the 
stock and knew of the impairment of the capital of the bank, and knew 
that an assessment had been called for by the bank commissioner. 
Naturally he was anxious to sell his stock; but the use of unfair or 
fraudulent methods for the sale of the stock was not the fault of the 
bank, and certainly not chargeable against creditors of the bank. 

‘‘The purchaser of bank shares takes the risk of the financial con- 
dition of the bank, good or bad, as it was at the time of his purchase, 


as well as the future risks. He takes over the liabilities as well as the 
advantages attached to the shares.’’ 3 R. C. L. 405. 


If fraud is practiced upon the purchaser whereby he is induced to 
purchase the stock, he must look to the party guilty of the fraud for 
redress, and not to the depositors or other creditors of the bank. 

It was not error to refuse to direct a verdict for defendant. 

It is contended that the court erred in directing a verdict for 
plaintiff. 

The testimony of defendant himself discloses that there was no 
error in this holding. The real question is: Who was the owner of the 
particular five shares of stock at the time the bank closed? 

Defendant admitted that he agreed with Walkinshaw to purchase 
five shares of the stock; that he executed his note in the sum of $500, 
in payment for the stock; that he took a receipt therefor which reads: 


‘“Received of Joe Lewis Five Hundred dollars for five shares of the 
capital stock of the Bank of Salina, Oklahoma. 
**Sept. 20, 1930. 


*‘Bank of Salina, 
“By T. L. Walkinshaw.’’ 
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On cross-examination defendant testified in substance that he ex- 
ecuted the note in order to get the benefits of the stock, and in order to 
get the dividends, and that he expected to get the stock when the 
directors of the bank had a meeting. 

He did everything necessary to entitle him to delivery of the stock, 
although he never did receive a certificate. 

The rule seems to be that if a purchaser of bank stock could, at any 
time, have compelled a transfer to him upon the books of the bank, he 
is a stockholder therein, and if the bank thereafter becomes insolvent 
he cannot escape his statutory liability on the grounds that the stock 
had not been transferred to him on the books of the bank. If he is en- 
titled to all the rights of a stockholder, he cannot escape the liability 
of a stockholder. Foster v. Row et al., 120 Mich. 1, 79 N. W. 696, 
77 Am. St. Rep. 565. 

In this case the transfer upon the books of the bank had been made, 
and we have already seen that actual delivery of the certificate of stock 
to defendant was not essential to his becoming the owner of the stock. 

The contention is made that the court erred in refusing to admit 
certain evidence offered by defendant. 

The evidence offered went largely to the question of fraud practiced 
by Walkinshaw and to an attempt to show that the stock was practically 
worthless at the time defendant was induced to purchase it. 

Conceding that fraud was practiced and that the stock was prac- 
tically worthless, those facts would constitute no defense in this action, 
which is one for the benefit of the depositors and other creditors. There 
was no error in excluding such evidence. 

The judgment is affirmed. 


SAVINGS DEPOSIT IN TWO NAMES 


Helper State Bank v. Crus, Supreme Court of Utah, 61 Pac. Rep. (2d) 
318 


A savings depositor had the cashier of the bank place a nota- 
tion on the signature card to the effect that, in the case of the de- 
positor’s death, the money should be paid to his sister-in-law. The 
passbook was never delivered to the sister-in-law nor was there 
any further evidence of an intention on the part of the depositor 
to make a gift to the sister-in-law. Upon the depositor’s death, it 
was held that no gift had been made and that the sister-is-law was 
not entitled to the deposit. 

Appeal from District Court, Salt Lake County, Third District; 


J. W. McKinney, Judge. 


Sa a ee i lglg ac 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §415. 
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Action by the Helper State Bank against Annie Crus. From an 
adverse judgment, plaintiff appeals. 

Reversed and remanded, with directions to grant a new trial. 
Chris Mathison, of Salt Lake City, for appellant. 


R. Verne McCullough and N. E. Callister, both of Salt Lake City, 
for respondent. 


PRATT, D. J.—Plaintiff, the Helper State Bank, has taken this 
appeal. Over its objection, the lower court submitted the case to a 
jury on the theory that it was an action for money had and received 
—this was the contention of defendant Annie Crus. Plaintiff claimed 
the case was a suit in equity. After the evidence was in and the parties 
had rested, plaintiff moved for a directed verdict, which motion was 
denied. Plaintiff assigns as error the denial of this motion and the 
refusal of the lower court to consider the case as one in equity. 

Among other allegations, plaintiff alleges that it paid $1,534 to 
defendant solely upon her promise to divide that sum between the 
nearest relatives of one John Crus, deceased, and for no other con- 
sideration ; defendant denies this and alleges that the money was hers 
by reason of a gift to her by John Crus in his lifetime in consideration 
of the loving services that she had rendered him. 

Among the lower court’s instructions to the jury is to be found one 
which reads as follows: ‘‘No. 7 You are instructed that the evidence 
in this case is insufficient to show the elements essential to constitute 
a valid legal gift by said John Crus to said Annie Crus during the 
life time of said John Crus.’’ 

This instruction took from the jury the only ground upon which 
defendant based her claim of ownership of the money. It is admitted 
that she received the money; and she does not claim that she made any 
division of those funds among the nearest relatives of deceased. Thus 
the sole question that the jury had to decide was whether or not when 
defendant received the money she made a promise to divide it as al- 
leged. Their verdict was in the negative; and its effect was a con- 
clusion that by reason of the lack of such a promise, the money was 
hers to keep. 

Let us now set out briefly the facts of the case as we believe them 
to be. John Crus had a savings account with the bank in the sum of 
$1,805. He desired this money to go to Annie Crus, his sister-in-law, 
after his death, as he was not on good terms with his daughter. He 
discussed the matter with the cashier of the bank. The latter either 
under the direction of the deceased, or of his own accord, indorsed upon 
the Crus signature card and also upon the ledger sheet covering the ac- 
count the words: ‘‘In case of death pay to Annie Crus of Salt Lake 
City, Utah without recourse.’’ Just prior to his death the deceased 
in the presence of Annie Crus and the cashier indicated that he was 
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still desirous of the defendant having the money. The bank pass- 
pook was not delivered to the defendant during the lifetime of deceased, 
nor was there any other evidence of transfer of title prior to the death 
of John Crus. The cashier had defendant sign a signature card upon 
the Crus account upon which he indorsed the words, either with or 

without her consent: ‘‘Will divide among nearest relatives.’’ After 

John Crus died, the defendant by checks paid his funeral bill and ex- 

pense of last illness. These checks were honored by the bank and 

charged to the Crus account. Subsequently the balance was delivered 

to defendant. Apparently in the probate proceedings of the Crus 

estate, the expenditures for funeral and sickness were allowed and 

charged to the estate. This accounts for the fact that the suit was 

for only the balance delivered to defendant. The administrator of 

the Crus estate brought suit against the bank and also Annie Crus. 

The bank in effect confessed judgment, and apparently the suit against 

Annie Crus was abandoned. 

If there was no gift as the lower court properly concluded, and if 
there was no promise as the jury might well have found under the evi- 
dence, and defendant claimed no other consideration passed for the 
delivery of the money, then is it not clear that defendant had money 
belonging to plaintiff which in justicé and good conscience she should 
return? It seems almost unnecessary to say that the attempted testa- 
mentary disposition of the funds would not give defendant title to 
them. On the other hand, if there was a promise of division made by 
her at the time she received the money, it is clear that it was not 
carried out—under such circumstances also plaintiff would be entitled 
to recover. 

We think the error in the case arose in overlooking the gist of cause 
of action for money had and received, after having determined that 
this was such an action. Let us quote from Bunce v. Pace, 61 Utah, 
74, 210 P. 984, 985, another case submitted to a jury as a cause of 
action for money had and received, wherein the allegations of the 
complaint were very similar to those in this case. In that case a de- 
murrer was filed to the complaint and was overruled. This ruling 
became one of the assignments of error. In upholding it, this Supreme 
Court said: ‘‘The action was one in the nature of an action for money 
had and received by the defendant for the use of plaintiff. If the 
defendant received the $200 from plaintiff, and the plaintiff received 
no consideration therefor, as the jury necessarily found, then the 
defendant cannot, in justice and good conscience, claim the money as 
his own and withhold it from the plaintiff. The allegations of the 
complaint are therefore sufficient, both in form and in substance, to 
support a judgment for money had and received, and hence the court 
committed no error in overruling the demurrers.’’ We do not cite 
this quotation as evidence that the present case was properly consid- 
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ered an action for money had and received; but we cite it to show 
that to sustain a cause for money had and received it is only necessary 
to show that defendant obtained money from plaintiff, under such cir- 
cumstances that in equity and good conscience it should be returned. 
That being the case, the method by which defendant obtained the 
money, though it may be some proof of the fact he is not entitled to 
keep it, is not always conclusive of that fact. In the present case the 
plaintiff alleged that there was no other consideration for the delivery 
of the money than the promise to divide it among the nearest relatives, 
and if the jury’s opinion of the case is correct, there was not even that 
consideration ; thus plaintiff’s case was strengthened rather than weak- 
ened by the lack of such a promise. 

The real issue initiated by plaintiff’s allegation of the promise to 
divide the money was that of circumstances which in equity and good 
conscience would require defendant to return the money. If then 
there was a variance between pleading and proof, it was not material 
nor fatal, especially in view of the defense which admitted no other 
claim to the money than that of gift prior to the death of John Crus. 

It is our opinion that the motion for a directed verdict should have 
been granted. 

In view of the fact that plaintiff was entitled to recover in the ac- 
tion upon the theory adopted by the lower court, we see no reason for 
discussing the merits of plaintiff’s other assignments of error which 
are based upon its theory of the case as a suit in equity. 

The judgment of the lower court is reversed, and the case is re- 
manded to the district court of Salt Lake county, with directions to 
grant a new trial. Appellant to recover costs on appeal. 


UNEMPLOYMENT INSURANCE LAW UPHELD 


Davis v. Boston & Maine Railroad Co., United States District Court 
(Massachusetts), Dec. 7,°1936 


Title IX of the Federal Social Security Act, imposing a tax on 
employers for the purpose of creating an ‘‘Unemployment Trust 
Fund’’ out of which to make payments to workers during periods 
of unemployment, is constitutional. 

The court rules that the statute does not violate the Fifth Amend- 
ment of the Federal Constitution guaranteeing that no person shall 
be deprived of property without due process of law. 

The court also holds that the tax is valid as an excise. An ex- 
cise may be defined as an inland imposition on the manufacture, 
sale or consumption of commodities or upon the privilege of carry- 
ing on a business or trade. Section 8, Article I of the Constitution 
provides that: ‘‘The Congress shall have power to lay and collect 
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taxes, duties, imposts and excises to pay the debts, provide for the 
common defense and general welfare of the United States, but all 
duties, imposts and excises shall be uniform throughout the United 
States.’ The court holds that the unemployment tax conforms to 
this provision. 

The United States Supreme Court upheld the constitutionality 
of the New York Unemployment Insurance Law in their decision 
rendered on November 23. 














SWEENEY, J.—This is a suit in equity in which the petitioner, a 
stockholder in the respondent railroad company seeks to enjoin the re- 
spondent from making payments to the Massachusetts Unemployment 
Compensation Commission under a State act, and to the United States 
Collector of Internal Revenue under Title 9 of the Social Security Act 
and seeks to have both enactments declared unconstitutional. The 
United States Commissioner of Internal Revenue and the United States 
Collector of Internal Revenue for the district of Massachusetts have 
been allowed to intervene as parties defendant. 












Findings of Fact 






The petitioner is a stockholder of the respondent corporation, here- 
inafter referred to as the railroad. The railroad is engaged in the 
business of operating a railroad in New England, and during the years 
1935 and 1936 has employed more than eight persons in employment, 
made subject to tax by Title 9 of the Social Security Act and is an 
‘“‘employer’’ within the meaning of the act. 

By Section 901 of the act the railroad is required to pay an excise 
tax in accordance with the table of percentages set forth therein, with 
respect to ‘having individuals in employ’’ for each calendar year after 
Jan. 1, 1936. The first payment to be made under Title 9 of the act 
is on Jan. 31, 1937, and it is this payment and subsequent payments 
which the petitioner seeks to have the railroad enjoined from making. 
By stipulation all parties agree: 

















‘‘That the only issue involved in this case either directly or in- 
directly is whether or not Title 9 of Chapter 531 of Aug. 14, 1935, 
49 Stat. 620, is an act of the Congress within its powers under the 
Constitution of the United States, or is violative of the Fifth Amend- 
ment thereof and the only way that that issue is raised is with respect 
to payments under Title 9.’’ 












The stipulation above quoted was entered into after the government 
filed a motion to strike such portions of the petitioner’s bill as related 
to Title 8 of the Social Security Act, and the Massachusetts Unemploy- 
ment Compensation Law on the ground that jurisdiction in this court 
was lacking. The stipulation entered into has the effect of waiving 
these matters and the jurisdiction of question raised as to Title 8 or 
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the Massachusetts Unemployment Compensation Law need not there- 
for be decided. 

The respondents have not questioned the jurisdiction in this court 
over the present action as it relates to Title 9 and I am, for the pur- 
pose of the case, assuming that jurisdiction exists. 

Section 901 of Title 9 provides for the imposition on every’ em- 
ployer of ‘‘an excise tax with respect to having individuals in his 
employ.’’ Section 902 provides that the taxpayer may credit against 
the tax imposed by Section 901 the amount of contributions that it 
may have made to an unemployment fund under a State law to the 
extent of 90 per cent. of the tax against which it is credited. The 
petitioner charges that Title 9 is unconstitutional (1) in that the tax 
levied is not in fact an excise tax in character, although so named, but 
is a capricious confiscation; (2) that it is not uniform throughout the 
United States and is capricious; (3) it is not to provide and (4) is not 
to pay the debts or for the common defense or general welfare of the 
United States. 

I am assuming that by (3) and (4) above it is the sum total of the 
petitioner’s contention that the act is unconstitutional because (3) it 
is not to provide for the common defense and general welfare of the 
United States, and (4) it is not to pay the debts of the United States. 


Conclusion 
Section 8 of Article 1 of the Constitution states that: 


‘‘The Congress shall have power to lay and collect taxes, duties, 
imposts and excises to pay the debts, provide for the common defense 
and general welfare of the United States, but all duties, imposts and 
excises shall be uniform throughout the United States.’’ 


The petitioner contends that it is beyond the power of Congress 
to lay and collect an excise tax ‘‘with respect to having individuals in 
employ’’ and says that the word ‘‘excise’’ as used in the Constitution 
is limited to the understanding of that word as it was comprehended 
at the time of the adoption of the Constitution and would limit that 
understanding to the imposition of the tax on tangible property, usually 
articles of merchandise for current use, often described as commodities. 

Holding as I do that the tax imposed does not go beyond the au- 
thority of Congress to impose this tax as an excise, it follows that there 
is no confiscation, as urged by the petitioner, unless the tax exceeds 
the limitations imposed by the Constitution. 

As to the question of uniformity, the tax in question is laid upon 
every business throughout the United States without regard to geo- 
graphical location or intrinsic value. 

There is no question raised that the tax imposed does not cover 
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all industries of a similar nature wheresoever situated, but the peti- 
tioner argues (a) that the exemptions from the operation of the stat- 
ute, and particularly points to agriculture, result in a geographical 
discrimination, (b) that the imposition is capricious and anti-uniform 
in that it compels a particular class to bear the brunt of providing gen- 
eral revenue for the United States, and (c) that it is capricious and 
anti-uniform in that Section 902 operates to exempt a State which has 
an Unemployment Act acceptable to the Social Security Board to the 
extent 90 per cent. of the tax whereas it levies the full 100 per cent. 
tax upon a State which sees fit not to enact an Unemployment Law or 
enacts one which is not to the approval of the social board. 

To comply with the uniformity required by the Constitution it is 
not necessary that the tax imposed should fall with equal force on 
each citizen in the land. Uniformity merely calls for the operation 
of the statute or plan of tax in the same way wherever the subject of 
the tax may be found and is concerned only with geographical uni- 
formity. 

The statute under consideration does not exceed the limitation of 
uniformity by reason of the fact that certain citizens in the industrial 
East may be taxed to the exclusion of certain others in the agricultural 
Midwest. The act provides that wherever the parties to be taxed are 
found the tax shall apply unless they are within the exempted classes. 

The petitioner’s contention that the act is capricious and anti-uniform 
because of the class or group selected upon which to levy the tax is not 
tenable. If the power to levy an excise exists in Congress, it may be 
levied in such manner and upon such persons and in such mode as they 
direct. 

The courts will not inquire into the reason of the Congress for 
selecting a particular subject for taxation to the exclusion of others, 
if the Congress has the power to enact the legislation in question. 

As to the question of uniformity of payments as between States 
having a State Unemployment Act and those not having such an act, 
the operation of this law is closely analogous to the Excise Tax Law. 

The petitioner further alleges lack of uniformity by reason of 
capricious and arbitrary exemptions included in the act, and points to 
the fact, and submits figures to prove that only 47.4 per cent. of the 
employers of the United States are subject to the tax. 

Section 907 (C) of the act defines the meaning of ‘‘employment”’ 
and excepts from that term the following classes: agricultural labor, 
private domestic servants, officers and crews of vessels, family services, 
services in behalf of the United States, services in behalf of the State 
and certain charitable organizations. 

These exemptions fall into classes that have been long recognized 
as proper classifications for exemptions and are consistent with the 
policies long followed by Congress. These exemptions from the opera- 
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tion of the term ‘‘employment’’ are not capricious or arbitrary acts 
of Congress, but are founded upon policies long established in the law 
of the United States. 

The petitioner further contends that the act (3) is not to provide, 
and (4) is not to pay the debts or for the common defense or general 
welfare of the United States. Both of these contentions can be treated 
as one. 

The petitioner urged that the real intent of the act is to coerce the 
various States into enacting State unemployment acts which would 
be acceptable to the Social Security Board, and that indirectly it seeks 
to regulate the relationship of employer and employees, and that such 
action is not within the power of Congress. Analysis of the act plainly 
indicates that any regulation that is to be made of relations between 
employer and employees must be made by the State. 

The fact that the Social Security Board, established under the act, 
must approve the form of the State Unemployment Act, does not 
operate as an assumption by the Federal Government of the right to 
regulate such relations, nor does a reasonable reading of the act tend 
to such a conclusion. 

That the Federal Government requires approval of the State acts 
before the 90 per cent. deduction under Section 902 would apply 
appears to be a position which guarantees that the 90 per cent. credit 
to be applied against the Federal tax would only be granted when a 
bona fide, workable and well-grounded State unemployment tax is 
adopted. It cannot be successfully maintained that where a State 
adopts such an act the Federal Government is not thereby relieved of 
some of the burdens of relief, and that the credit of 90 per cent. would 
not be justified. Neither can it be argued that a loosely [drawn] State 
enactment, which in practical effect would not be one to relieve the 
hazards of unemployment, would in any effect relieve the Federal 
Government of its burden of Federal expenditures. 

The act is an act to relieve the burden of unemplyoment. It levies 
an excise tax in a manner designed to relieve that burden. The money 
to be raised under the act goes into the general funds of the United 
States. They are not ear-marked, but are available as general funds 
for appropriation for relief or other purposes. If none of the sovereign 
States were to pass a State Unemployment Act acceptable under title 9, 
the 100 per cent. tax would be levied. If, on the other hand, all the 
States passed acceptable legislation, there is still paid into the Federal 
Treasury 10 per cent. of that tax, which is available for like purposes. 
In either event, huge sums of money are to be received into the general 
fund of the United States. 

The act on its face plainly is for the purpose of raising revenue to 
go into the general fund of the United States. It is out of this general 
fund that any appropriation of Congress must be made for relief or 
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other purposes. It is an act to provide for the general welfare of the 
United States. 

I therefore rule that the tax imposed under Title 9 of the Social 
Security Act is a valid excise under the taxing powers imposed in 
Congress, that it does not exceed the limitation of uniformity. that it is 
to provide for the general welfare of the United States, and is therefore 
constitutional. The prayer for the injunction is denied, and the bill 
is to be dismissed. 


SALE OF BONDS 


Cole v. H. C. Speer & Sons Co., Appellate Court of Illinois, 4 N. E. 
Rep. (2d) 132 


A verbal agreement to purchase four $500 bonds is not binding 
under the Michigan Statute of Frauds which requires contracts for 
the sale of any goods of the value of $100 or more to be in writing. 

In this case it appeared that the plaintiff orally promised the 
defendant company’s salesman that he would purchase four $500 
municipal bonds. Later, the defendant company wrote to the plain- 
tiff, setting forth the agreement and further promising to repur- 
chase the bonds at maturity. The defendant company refused to 
repurchase the bonds and the plaintiff brought this action. The 
defense was that, since the contract of sale was made prior to the 
writing of the letter referred to, the promise contained in the letter 
to repurchase was ‘‘a pure gratuity.’’ The answer to this was that, 
under the statute, the original oral agreement was not a valid con- 
tract. The contract of sale did not come into existence until, sub- 
sequent to the receipt of the letter offering to repurchase, the plain- 
tiff accepted and paid for the bonds. The promise to repurchase 
was, therefore, a part of the contract and the defendant was held 
liable on it. 

On an earlier page is an article entitled ‘‘Sale of Securities With 
Agreement to Repurchase.’’ The decisions referred to in this ar- 
ticle involved, generally, the authority of an incorporated bank to 
enter into agreements of this character. (See page 1000.) 


Appeal from Circuit Court, Cook County; Daniel P.. Trude, Judge. 

Action by Festus C. Cole against H. C. Speer & Sons Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Cummings & Wyman, of Chicago (Austin L. Wyman and Daniel P. 
Nagle, both of Chicago, of counsel), for appellant. 
Walter S. Holden, of Chicago, for appellee. 





NOTE — For similar decisions see Banking ‘Law Journal Digest (Fourth 
Edition) §1294. 
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McSURELY, J.—In an action upon an alleged agreement of de- 
fendant to repurchase certain bonds at maturity, plaintiff had judg- 
ment for $2,370.31 on the finding of the court that defendant’s answer 
failed to set up a legal defense, and defendant appeals. 

The amended complaint alleged that on or about December 24, 
1926, a salesman for defendant called on plaintiff at Iron Mountain, 
Mich., the home town of plaintiff, and offered to sell him four village 
of Mundelein 6 per cent. Improvement bonds at $500 each; that plain- 
tiff orally stated he would purchase said bonds; that no writing of any 
kind was entered into, and plaintiff alleged that under the Statute of 
Frauds (Comp. Laws Mich. 1929, § 9443) this undertaking was not 
binding on either party. 


‘‘That thereafter before there was any sale of said bonds and be- 
fore there was any legally enforcible contract for such sale,’’ defend- 
ant on December 27, 1926, wrote a letter to plaintiff in Iron Mountain, 
Mich., ‘‘confirming sale to you.’’ Also: 

‘*Enclosed you will find statement of transaction computed as of 
January 3, 1927. If this is not the date on which you wish delivery 
made the only adjustment necessary will be in the amount of accrued 
interest. We will have the bonds in the hands of the Commercial Bank 
on that date unless instructed otherwise. Descriptive circular of this 
issue is enclosed. 

‘“‘These are desirable bonds and in addition prompt payment of 
principal and interest has been guaranteed to us through repurchase 
agreement by Libertyville Bond and Mortgage Company and in con- 
sideration of your purchase of these bonds from us we hereby agree 
to repurchase these bonds or any of the coupons at maturity, thus mak- 
ing this an unusually desirable investment.”’ 


The complaint further alleges that on or about January 3, 1927, 
plaintiff, relying upon the agreement of defendant to repurchase the 
bonds, closed the sale, paying the required amount and receiving the 
bonds; that shortly after October 1, 1934, plaintiff tendered the afore- 
said Mundelein bonds to defendant, with coupons attached, and de- 
manded that defendant repurchase them, which defendant refused to 
do; that plaintiff still has the bonds in his possession and continues to 
tender them to be repurchased as agreed; and plaintiff asked judg- 
ment in the amount of $2,355.72. 

Defendant filed its answer to the amended complaint, admitting the 
oral agreement in Michigan of its salesman with plaintiff on December 
24, 1926, but denies that said agreement was not binding under the 
Statute of Frauds, and alleges that it constituted a binding contract. 

The answer further alleged that in said conversation nothing was 
said as to any undertaking of defendant to repurchase the bonds; that 
the agreement in its letter of December 27th to repurchase was ‘‘a pure 
gratuity’? and without consideration, the contract having been con- 
summated prior to the writing of the letter, and that the letter is 
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vague and insufficient to charge the defendant, no price being referred 
to in the letter at which such repurchase might be made. The answer 
made a general denial of any obligation to plaintiff, 

The cause came on for hearing upon the motion of plaintiff, after 
notice to defendant, challenging the legal sufficiency of defendant’s 
answer, and at the hearing the parties stipulated that under the stat- 
utes of the state of Michigan in effect on December 24, 1926, a contract 
to sell or a sale of any goods of the value of $100 or upwards shall 
not be enforceable by action unless there is some memorandum in writ- 
ing of the contract. The court found the answer was insufficient, and 
defendant not asking leave to file a further answer, but electing to 
stand on its answer filed, the court found the issues for plaintiff and 
entered judgment accordingly. 

Defendant argues that by plaintiff’s motion to dispose of the case 
on the pleadings he admitted all well-pleaded facts in the answer, citing 
People v. Holten, 259 Ill. 219, 102 N. E. 171, and that where the 
answer states one or more good defenses defendant is entitled to be 
heard on proofs. Knapp, Stout & Co. Company v. Ross, 181 Ill. 392, 
55 N. E. 127. These are correct statements of the general rule, but 
they are not applicable in the present case. Defendant’s allegation 
that an oral agreement made in Michigan on December 24th constituted 
a binding contract is not an allegation of a fact, but a conclusion of 
law. Whether any contract is binding or enforceable is always a ques- 
tion of law. In the light of the Michigan Statute of Frauds, it is at 
once apparent that this oral agreemenv was without any binding effect. 
It was no more than an offer to sell, which had no binding force until 
plaintiff accepted it either by some writing or by paying the purchase 
price. 

The letter of December 27th stated the terms of the proposed sale, 
and before this could be enforced by any action against plaintiff it 
must be shown that he indicated his acceptance of this in writing or 
by paying for the bonds. The letter stated that the sale should be 
consummated on January 3d, and when on that date plaintiff paid for 
and received the bonds, it must be held as a matter of law that the 
sale was consummated subject to the terms and agreement in defend- 
ant’s letter to repurchase them upon demand. The allegation of the 
tender by plaintiff of the bonds and the refusal of defendant to re- 
purchase is admitted by the pleadings. 

Defendant says that under its general allegation of nonliability it 
was entitled to produce evidence, but under the civil practice act the 
plea of general issue does not avail. The answer must specifically ad- 
mit or deny each allegation of the complaint. Smith-Hurd IIl. Stats. 
e. 110, § 164; Ill. Rev. Stat. 1935, c. 110, par. 168. 

It is said the agreement to repurchase does not contain any price at 
which the repurchase should be made, therefore evidence as to the 
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damages was necessary. The agreement is to repurchase or buy back 
the bonds. This clearly means to take the bonds from plaintiff at the 
same price he had paid for them, otherwise the agreement to repurchase 
would be meaningless. 

It had been held that contract to repurchase a security sold is in 
legal effect a guaranty. Knass v. Madison & Kedzie State Bank, 354 
Tll. 554, 188 N. E. 836. Where the guaranty is made before sale, one 
consideration is sufficient for the contract of sale and also the agree- 
ment to repurchase. 28 C. J. 917; Anderson v. Bills, 335 Ill. 524, 167 
N. E. 864. 

Other points are made which are not of sufficient importance to 
compel a reversal. There were some irregularities in the proceedings, 
but upon the record as a whole the conclusion of the trial court was 
proper, and the judgment is affirmed. 

Affirmed. 


BANK AS HOLDER IN DUE COURSE OF NOTE 


West Side Trust Co. v. Krug, Court of Errors and Appeals of New 
Jersey, 187 Atl. Rep. 154 


In an action by a bank on a note which it purchased for value 
from the payee before maturity, the maker, for a defense, alleged 
that the note had been given in payment for refrigerator equipment 
and that the equipment was not as warranted by the seller. It was 
held that this defense could not be used by the defendant unless 
the latter could show that the bank had purchased the note with 
knowledge of the breach of warranty. 


Action by the West Side Trust Company, ete., against Jacob Krug 
and others. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

Hudspeth & Harris and Harry H. Harris, all of Jersey City, for 
appellants. 

Bilder, Bilder & Kaufman, of Newark, for appellee. 


BODINE, J.—Plaintiff, a banking corporation, sued upon a promis- 
sory note executed by the defendants. It appears that the instrument 
was complete and regular upon its face and was obtained for value 
before maturity in the regular course of business. Upon motion, the 
answer was properly struck and judgment entered for the plaintiff. 

The answer alleges that the note was given for refrigerator equip- 
ment sold under an implied warranty that it would effectively cool and 





NOTE—For similar decisions see Banking Law Journal Digest | (Fourth 
Edition) §588. 
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ack refrigerate the beverages to be sold by the defendant Jacob Krug. This 
the warranty was alleged breached. 
ase The proofs indicate that at the time the bank discounted the note 
there was also delivered to it a certificate signed by the defendants 
in Krug, indicating that the equipment sold had been delivered and in- 
354 stalled as required by the contract, and that the same had been ac- 
ne cepted as satisfactory. 
ee- The defendants’ proofs indicate that the note was not to be used 
67 until the contract for installation had been properly executed and per- 
formed and that all the papers were signed in blank. 
to The holder in due course of a negotiable instrument takes free from 
zs, defenses available to prior parties. Section 57, N. I. L., 3 Comp. St. 
as 1910, p. 3741, § 57; Coffin v. May, 104 N. J. Law, 347, 140 A. 331. 
In the hands of such holder, a valid delivery by all prior parties is 
conclusively presumed. N. I. L. § 16, 3 Comp. St. 1910, p. 3737, § 16. 
Even if the instrument was not complete at the time of delivery, 
the person in possession thereof has prima facie authority to complete 
a it by filling in the blanks, and after completion, if negotiated to a holder 
in due course, it is valid and effectual for all purposes. N. I. L. § 14, 
- 3 Comp. St. 1910, p. 3736, § 14. See, also, Rice v. Barrington, 75 N. J. 
Law, 806, 70 A. 169. 
‘‘To constitute notice of an infirmity in the instrument or defect 
e in the title of the person negotiating the same, the person to whom it 
d is negotiated must have had actual knowledge of the infirmity or defect, 
t or knowledge of such facts that his action in taking the instrument 
s amounted to bad faith.’’ Section 56, N. I. L. 3 Comp. St. 1910, p. 
3741, § 56. 






There is not a scintilla of proof that the trust company before pur- 
chase had any knowledge of any of the alleged defects and infirmities 
in the instrument, or knowledge of such facts that its action in taking 
the same amounted to bad faith. 

Judgment is affirmed. 








LIABILITY OF HOLDER OF NATIONAL BANK 
SHARES 






In re Thompson’s Estate, New York Surrogate’s Court, Orange County, 
290 N. Y. Supp. 295 










The holder of national bank shares died in March, 1927. The 
bank subsequently failed and, in October, 1932, a 100 per cent. 
assessment was levied upon the shares. The estate had not at the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1358. 
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time been completely settled and there were certain undistributed 
assets remaining in the hands of the administrator. The shares 
still remained in the name of the decedent. It was held that the 
estate was liable for the assessment. 

The double liability of national bank stockholders is abolished 
by the Banking Act of 1933 as to all shares issued after June 16, 
1933. This liability was abolished as to shares issued before that 
date, the liability to terminate on July 1, 1937, provided that six 
months prior thereto the bank issuing the shares publishes a notice 
as required by 12 U.S. Code § 64a. 


Proceeding in the matter of the petition of Harold W. Mailler, as 
receiver of the Monroe National Bank of Monroe, N. Y., to compel 
Martha C. S. Thompson, as the administratrix of the goods, chattels, 
and credits of Frank H. Thompson, deceased, to render and settle her 
accounts as such administratrix, wherein the question was presented 
of the estate’s liability for an insolvent national bank assessment, which 
was submitted on an agreed statement of facts. 

Judgment in accordance with opinion. 

Louis J. Doyle, of Monroe, for receiver of Monroe National Bank, 
claimant. 
Philip A. Rorty, of Goshen, for administratrix. 































TAYLOR, S.—The intestate died on the 13th day of March, 1927, 
leaving as his only heirs at law and next of kin his widow and two 
infant children. The widow was appointed administratrix and letters 
issued to her on March 29, 1927. Proceedings were had for the sale of 
decedent’s real property, and in connection with the sale the admin- 
istratrix received a purchase-money mortgage in the sum of $10,000, 
the balance of the sale price having been paid in cash which has already 
been distributed to the widow individually and as guardian of the 
children. The transfer tax has been determined and paid. All claims 
presented have also been paid, and the only assets in the estate at the 
time of the bank assessment hereinafter referred to, and now, are 
shares of stock of the Monroe National Bank and the purchase-money 
mortgage. Interest upon the mortgage, as received, was distributed 
among the widow and the two children according to their respective 
interests. The mortgage is in an amount too large to be assigned in 
toto to any one of the interested parties. 

On October 4, 1932, which is, of course, more than eighteen months 
after the decedent’s death and after the appointment of the admin- 
istratrix a 100 per cent. stock assessment was duly levied upon the 
outstanding shares of stock of the Monroe National Bank, and due 
notice of that assessment was given to the administratrix. No claim 
was formally filed with the administratrix until July 5, 1934. The 
stock assessment against the shares held by the decedent is $3,000. 
The pertinent statute at the time of the stock assessment (Banks 
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and Banking, U. S. C. A., title 12, § 63, since modified by section 64a) 
provides that ‘‘the shareholders of every national banking association 
shall be held individually responsible, equally and ratably, and not 
one for another, for all contracts, debts, and engagements of such 
association, to the extent of the amount of their stock therein, at the 
par value thereof, in addition to the amounts invested in such shares’’ ; 
and section 64, so far as applicable here, is practically the same. 

Referring now to the liability of estate representatives, we find 
that section 66 provides that ‘‘persons holding stock as executors, ad- 
ministrators, guardians, or trustees, shall not be personally subject to 
any liabilities as stockholders; but the estates and funds in their hands 
shall be liable in like manner and to the same extent as the testator, 
intestate, ward, or person interested in such trust funds would be, if 
living and competent to act and hold the stock in his own name.”’ 

The administrator first meets the claim of the receiver with the 
contention that to all practical purposes this estate has been settled, 
and that the receiver’s only remedy, if it be permitted to him, is to 
proceed against the heirs at law and next of kin under Decedent Estate 
Law, § 170 et seq., and in support of this claim cited Matter of Schin- 
asi’s Estate, 1389 Mise. 459, 468, 248 N. Y. S. 691, 702, affirmed 233 
App. Div. 738, 250 N. Y. S. 895, in which the surrogate states that 
‘it is not necessary, in the administration of every estate, to have a 
formal accounting.’’ Reference might also be made to Matter of 
Wagner’s Estate, 119 N. Y. 28, 33, 23 N. E. 200, 201, wherein the 
court said: ‘‘But where, as in the case before us, the executor shows 
a settlement of the estate and its distribution by and between the per- 
sons entitled to share in it, I think he has shown himself to be without 
further duty to perform.’’ 

In Forrest v. Jack, 294 U. S. 158, 55 S. Ct. 370, 79 L. Ed. 829, 96 
A. L. R. 1457, it was held that the estate was not liable for a bank 
stock assessment, but it affirmatively appeared there had been a court 
order reciting that the estate had been closed and distribution had been 
made as ordered. 

It is undoubtedly true that the law encourages the settlement of 
estates, whether by judicial proceedings or otherwise, but can it be 
said that this estate has been settled in either manner? Concededly, 
there has been no judicial accounting, and while there has been sub- 
stantial distribution, nevertheless the estate still holds the stock in 
question and a purchase-money mortgage of $10,000. 

In Mahoney v. Bernhard, 45 App. Div. 499, 63 N. Y. 8. 642, 644, 
affirmed 169 N. Y. 589, 62 N. E. 1097, there had been a formal judicial 
settlement, but the shares of stock of an insolvent banking corporation 
had not been transferred, probably because they possessed no market 
value, and with respect to the contention raised here the court said: 
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‘*His final discharge is not in terms provided for. Nor was it here 
decreed. It is true that when executors, under a surrogate’s decree 
upon their accounting, turn over to themselves, as trustees, the balance 
of the estate found to be in their hands, it is tantamount to a discharge 
with respect to the property, so turned over. But the executorial func- 
tions are not absolutely terminated thereby; and we cannot at all 
agree to the appellant’s proposition that thus ‘the executors became 
non-existent.’ They were in legal intendment discharged pro tanto. 
‘Other assets,’ however, as Mr. Redfield, in his work on the Law and 
Practice of Surrogates’ Courts (4th Ed. 788), correctly says, ‘may be 
realized and new liabilities incurred;’ and as to those the executorial 
duty continues. It follows that as the shares remained throughout 
in the names of the decedents upon the books of the bank, their es- 
tates, and, consequently, their executors, are liable under the statute, 
as well as the latter’s unregistered transferees.’’ 

A somewhat similar situation was present in Matter of Bingham, 
127 N. Y. 296, 313, 27 N. E. 1055, 1060, in which the Court of Appeals 
said: ‘‘This claim [stock assessment] is based upon the fact that he 
was the sole heir and next of kin of his son Samuel, and after his 
death took it into his possession, voted it with his other stock, and re- 
eeived such dividends as it produced. But his control of it as well as 
the receipt of dividends was consistent with the fact that he was ad- 
ministrator of the estate of his son. While he duly advertised for 
claims existing against his intestate, and may have paid such as were 
presented and undisputed, he never made any judicial settlement of 
his accounts as administrator, nor was the stock of his son transferred 
to him on the books of the bank. The residuary interest in the stock 
after payment of the debts of his intestate belonged to him, but while 
he held the relation of administrator, which he could terminate only 
through a final judicial settlement of his accounts, it is not seen how 
he could be treated as having the legal title to the stock other than 
in his representative capacity. An administrator may, however, after 
the expiration of the time prescribed by statute for the presentation 
of claims by creditors, make distribution of the assets to the next of 
kin, and not be chargeable to those whose claims were not presented. 
. .. This is not applicable to retention by the administrator, who is 
also the next of kin, and has not been dicharged by and upon judicial 
settlement of his accounts from that relation. But if in this instance 
he had procured a transfer upon the bank books of the stock to him- 
self individually a different question may have been presented. There 
was no error in not treating the assessment upon the fifty shares as 
the debt of James Faulkner, deceased.’’ 

In Tourtelot v. Finke (C. C.) 87 F. 840, it appeared that the death 
of the decedent occurred two years before the bank failure; that the 
executor was the sole distributee and all debts had been paid, but the 
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estate had not been formally settled. In this situation it was held 
there was liability on the part of the estate. 

Applicable here is this language from Baker v. Beach (C. C.) 85 
F. 836: ‘‘But, having failed to make such transfer, she cannot be said 
to have completely settled up the estate, so as to claim exemption from 
liability in her capacity as executrix to the extent of the value of any 
assets of the estate remaining subject to her control.’’ 

There can be no doubt that an unsettled estate is liable for a bank 
stock assessment even though the closing of the bank and consequent 
assessment take place after the stockholder’s death. Wickham v. Hull 
(C. C.) 60 F. 326; Parker v. Robinson (C. C. A.) 71 F. 256; Miller 
vy. Hamner (C. C. A.) 269 F. 891; Luce v. Thompson (C. C. A.) 36 
F, (2d) 183. 

The foregoing conclusions necessarily follow from the holdings that 
upon a stockholder’s death his estate succeeds to the stock; that the 
pertinent statute, providing for liability, is read into and becomes part 
of the contract; that the liability is contractual and not penal; and 
that it survives the stockholder’s death. Austin v. Strong, 117 Tex. 
263, 1S. W. (2d) 872,38. W. (2d) 425, 79 A. L. R. 1528; Skinner v. 
Sullivan, 112 Mise. 365, 184 N. Y. 8. 159; Matter of Cohen’s Estate, 
149 Mise. 765, 269 N. Y. S. 235; Richards v. Gill, 188 App. Div. 75, 
122 N. Y. 8. 620; Leighton v. Leighton Lea Association, 146 App. Div. 
255, 180 N. Y. S. 935; Maxwell v. Thompson, 196 App. Div. 616, 186 
N. Y. 8. 208, affirmed 232 N. Y. 619, 134 N. E. 596; Bailey v. Hollister, 
26 N. Y. 112; Wiles v. Suydam, 64 N. Y. 173; Cochran v. Wiechers, 
119 N. Y. 399, 23 N. E. 803, 7 L. R. A. 553; Rankin v. Miller (D. C.) 
207 F. 602; Flash v. Conn, 109 U. S. 371, 3 S. Ct. 263, 27 L. Ed. 966; 
Richmond v. Irons, 121 U. S. 27, 7 S. Ct. 788, 30 L. Ed. 864; Converse 
v. Hamilton, 224 U. S. 243, 32 S. Ct. 415, 56 L. Ed. 749, Ann. Cas. 
1913D, 1292; Forrest v. Jack, 294 U. S. 158, 55 S. Ct. 370, 79 L. Ed. 
829, 96 A. L. R. 1457; Seabury v. Green, 294 U. S. 165, 55 S. Ct. 373, 
79 L. Ed. 834, 96 A. L. R. 1463. 

It is not necessary to determine in this case whether this estate 
would still be liable if the representative had transferred the stock in 
question to the minor distributees. Vide Early v. Richardson, 280 
U. S. 496, 50 S. Ct. 176, 74 L. Ed. 575, 69 A. L. R. 658; Seabury v. 
Green, 294 U. S. 165, 55 S. Ct. 378, 79 L. Ed. 834, 96 A. L. R. 1463. 

It is concluded that, even though this claim did not arise and was 
not presented until long after the time the estate might have been 
judicially settled, the claimant, nevertheless, has the status of a creditor 
and may receive distribution in respect to his claim from the undis- 
tributed assets. Matter of Cohen’s Estate, 149 Mise. 765, 774, 269 
N. Y. S. 235. 

So far as informed by the agreed statement of facts, it appears 
that the distribution of liquid assets has been according to the respec- 
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tive interests of the heirs at law and next of kin, so that the payment 
of this claim from the assets in hand will result in each heir at law 
and next of kin being subjected to his ratable portion thereof, but, 
if this is not the fact, then, upon the settlement of the order or decree 
consequent upon this decision, only so much of the receiver’s claim 
will be directed to be paid from the assets in the hands of the admin- 
istratrix, as such, as will ultimately result in the distribution of the 
total estate assets (those already distributed and those not yet dis- 
tributed) to the parties entitled according to their statutory propor- 
tions. 

Settle order or decree on five days’ notice. 





CHECK SIGNED BY AGENT IN PAYMENT OF 
HIS PERSONAL DEBT 


Great Southwest Life Insurance Co. v. Pruitt & Harp, Supreme Court 
of Oklahoma, 61 Pac. Rep. (2d) 683 


A person who receives a check, signed by an agent, against the 
principal’s bank account, in payment of the agent’s individual 
debt, will be responsible to the principal for the amount if the 
agent acted without authority. 

The person receiving such a check is put upon inquiry by the 
form of the check as to whether the agent has a right to make such 
use of his principal’s funds. The presumption is that the agent has 
no such authority. If the person receiving the check makes no in- 
quiry and it appears that an inquiry would have disclosed the 
agent’s lack of authority, the principal will be entitled to recover 
the amount so misapplied. 


Syllabus by the Court 

1. Where an agent issues a check against his principal’s funds in 
the bank in payment of his own private obligation and the check, 
upon its face, shows that it is drawn against the funds of the prin- 
cipal, it is sufficient to put the payee thereof upon notice that the agent 
is using the funds of his principal to pay his personal obligation in 
apparent violation of his authority. If no inquiry by the payee 
thereof is made to dispel this presumption, but reasonable inquiry 
would have led to the discovery of facts which would have sustained 
it, the principal may recover the money from the payee in an action as 
for money had and received. 

2. The funds of a partnership cannot be rightfully applied by one 
partner to the discharge of his own separate debt without the consent, 


NOTE—fFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §571. 
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express or implied, of the other partners, and one receiving partnership 
funds in satisfaction of an individual partner’s obligation is liable to 
the partnership for reimbursement if the funds are wrongfully applied. 






Appeal from District Court, Carter County; John B. Ogden, Judge. 

Action by Pruitt & Harp, a copartnership, composed of H. A. 
Pruitt and O. G. Harp, against the Great Southwest Life Insurance 
Company and Southwestern Life Company. 

Judgment for plaintiffs, and defendants appeal. 

Affirmed. 

Brett & Brett, of Ardmore, for plaintiffs in error. 
Stephen A. George, of Ardniore, for defendants in error. 












PER CURIAM.—Action as for money had and received, commenced 
in the district court of Carter county, Okl., by Pruitt & Harp, a co- 
partnership composed of H. A. Pruitt and O. G. Harp, plaintiffs, v. 
Great Southwest Life Insurance Company, a corporation, and South- 
western Life Company, a corporation, defendants. 

The cause was tried to the court and jury and resulted in a verdict 
and judgment in favor of the plaintiffs in the sum of $1,300 and in- 
terest. Defendants filed timely motion for new trial, which was over- 
ruled, exception allowed, and they appeal. 

The parties will be referred to as they appeared in the lower court. 

Plaintiffs are a copartnership, composed of H. A. Pruitt and O. G. 
Harp, engaged in the poultry business. One of their offices or places 
of business was located at Madill, Okl. Mr. W. L. Harp, a brother 
of O. G. Harp and a cousin of H. A. Pruitt, but not a member of the 
partnership, was employed by the firm as local manager of their place 
of business at Madill, with authority to issue checks against the funds 
of the firm on deposit with the First National Bank in Madill when 
incident to and necessary and proper in carrying on the business of 
the firm at that place, but with no authority to issue checks on the firm 
account in payment of his own private obligations. 

During the month of June, 1931, W. L. Harp purchased 200 shares 
of the capital stock of the defendant, Great Southwest Life Insurance 
Company, 200 shares of the capital stock of the defendant, Southwest- 
ern Life Company, and two endowment bonds of the defendant, South- 
western Life Company, for $1,000 each, for all of which he paid the 
sum of $2,300. This sum was paid by five separate checks given on 
the First National Bank in Madill, Okl., signed ‘‘Pruitt & Harp Pro- 
duce Co. by W. L. Harp.’’ Printed on the end of each of the checks 
was the following: 





































‘‘Pruitt & Harp Produce Co. 
‘*Poultry, Furs, Pecans, Madill, Oklahoma.’’ 
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One of these checks, for $300, was payable to Means & Miles, who 
were the agents of Southwestern Life Company. Three of the checks, 
one for $100, one for $500, and one for $400, were payable to Jay 
Graham, who was the state manager of Southwestern Life Company. 
The other, for $1,000, was payable to Southwestern Life Company. 
The stock and bonds were made out in the name of W. L. Harp and 
delivered to him and the payees of the above checks cashed them at 
the bank and received the money thereon. 

A short time after this transaction the plaintiffs learned that W. L. 
Harp had issued these checks in payment of said stock and bonds and 
they took the matter up with the defendants, repudiated the authority 
of W. L. Harp to check on their account in payment of said stock and 
bonds, and demanded the money back. A controversy thereupon arose, 
and the plaintiffs’ evidence was to the effect that defendants agreed 
to take back the stock and pay the plaintiffs the money and they did 
pay $1,000 thereon. Defendants’ evidence is to the effect that they 
had nothing whatever to do with the transaction, that two of their 
officers, to wit, Alfred I. King and R. L. Jolliff, sold this stock per- 
sonally to W. L. Harp, and that after complaint made they agreed to 
try to resell it for him and did sell $1,000 worth of the stock and paid 
the money to plaintiffs. 

The evidence was clear that W. L. Harp had no actual authority 
to issue these checks, his authority in that behalf being limited to giving 
checks in connection with the firm’s business, but it was contended 
by the defendants that the plaintiffs, by placing said W. L. Harp in 
charge of their business, with authority to write checks on their ac- 
count and with apparently unlimited possession, dominion, and con- 
trol over the plaintiffs’ property and bank account at Madill, were now 
estopped to deny that he had this authority, and, further, that they 
had no actual knowledge of the limitation of his authority, nor did 
they have knowledge of such facts as would put them upon inquiry 
which, if pursued with reasonable diligence, would lead to the dis- 
covery of the fact that said agent had no such authority. 

There was also some evidence to the effect that W. L. Harp had 
theretofore issued checks in part payment for a refrigerator and a 
Chrysler car which he had purchased for himself, and, further, that 
the title to the property which the firm was occupying as an office or 
place of business in Madill was in the name of W. L. Harp, and it 
was contended that all of this constituted a holding out by plaintiffs 
of W. L. Harp as having authority to use their money in payment of 
these stocks and bonds. 

Plaintiffs denied that they ever held him out as having this author- 
ity, and also denied that they knew anything about these former checks 
or of the title to the property being in the name of W. L. Harp, until 
after the commencement of this case, and there was no evidence to the 
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effect that the defendants knew of this prior to this transaction, or that 
they did or could have relied upon such holding out, if any there was. 

Plaintiffs contend that the delivery by their agent of the firm’s 
check in payment of his personal obligation put the defendants upon 
inquiry as to his authority. The evidence shows that they made no 
such inquiry. 

At the close of the plaintiffs’ evidence the defendants jointly de- 
murred thereto, which demurrer was overruled and exception allowed. 


At the close of all the evidence defendants failed to renew their 
demurrer or to ask the court to direct the jury to return a verdict for 
them. 

The instructions of the court to the jury fully covered the law 
of the case and were fair to all parties, and no objections to said in- 
structions, or either of them, are urged here, nor is any complaint 
made in their brief as to the sufficiency of the evidence to sustain the 
allegation that the defendants, or either of them (as distinguished 
from their officers acting in their own behalf), sold W. L. Harp the 
stock and bonds. 


They do contend that the plaintiffs are estopped to deny the author- 
ity of W. L. Harp to issue these checks, and also that the evidence 
fails to negative the fact that they knew, or should have known in the 
exercise of ordinary diligence, that said agent had no such authority, 
and, therefore, the verdict was contrary to the evidence, and their de- 
murrer thereto should have been sustained. 


From a close study of the separate answers of the defendants, we 
are doubtful as to whether or not the defense of estoppel was presented 
in the pleadings, although the trial court evidently proceeded upon 
the theory that it was, as it gave appropriate instructions thereon, to 
which neither party excepted. 


Defendants, having introduced their evidence after their demurrer 
to the plaintiffs’ evidence had been overruled, and not having renewed 
the demurrer or moved for a directed verdict after the close of all 
the evidence, cannot urge, as against an adverse verdict, that the evi- 
dence was insufficient to establish a cause of action in favor of the 
plaintiffs. Panther Oil & Gas Co. v. Brown, 170 Okl. 210, 39 P. (2d) 
150; Seidenbach’s Incorporated v. Muddiman, 155 Okl. 61, 7 P. (2d) 
471. 


Under this condition of the record, both propositions here presented 
by the defendants are probably waived, but, if not, they are without 
merit. 


We take it to be fundamental that the mere placing of an agent in 
charge of his principal’s business does not estop the principal from 
denying the authority of the agent to use his money to pay the agent’s 
personal obligations. On the question of the partnership holding him 
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out as having such authority, there was a conflict of evidence, which 
was fairly submitted to the jury. 

The form of these checks was sufficient notice to the defendants 
that W. L. Harp was using the money of the firm of Pruitt & Harp 
to pay his personal debt to them. The effect of such notice was to 
put the defendants upon inquiry to see whether they were about to 
aceept money from one to whom it did not belong in payment of their 
claim. The presumption arising from the face of the checks was that 
this money belonged to the firm of Pruitt & Harp, and that the agent 
had no right to use it to pay his personal debt. 

In these circumstances, if no inquiry was in fact made to dispel 
the presumption, but reasonable inquiry would have led to the dis- 
covery of facts which would have sustained it, the plaintiffs would 
be entitled to recover their money from the defendants in this action. 
First National Bank of El Reno v. Gillette, 52 Okl. 341, 152 P. 1084; 
Jenkins v. Planters’ & Mechanics’ Bank, 34 Okl. 607, 126 P. 757; 
Turner v. American National Bank et al., 83 Okl. 259, 201 P. 514; 
McCray v. Sapulpa Petroleum Co. et al., 102 Okl. 108, 226 P. 875. 

In the case of First National Bank of El Reno v. Gillette, supra, 
this rule is stated in the syllabus in the following language: ‘‘ Where 
a bank in which the funds of a corporation are deposited, and to which 
bank an officer of the corporation intrusted with the management of 
its affairs is personally indebted, knowingly accepts and pays a check 
drawn by such officer against the funds of the corporation in payment 
and satisfaction of his individual obligation, such bank is liable to the 
corporation for the amount of its funds so misappropriated in payment 
of the individual debt of such officer.’’ 

Many other jurisdictions sustain the same rule. See Ward v. City 
Trust Co. of New York, 192 N. Y. 61, 84 N. E. 585; Reynolds v. Title 
Guaranty Trust Co., 196 Mo. App. 21, 189 S. W. 33; DeBaca v. Hig- 
gins, 58 Colo. 75, 143 P. 832, L. R. A. 1915B, 1091; Martindale v. De 
Kay, 101 Misc. 728, 166 N. Y. S. 405, affirmed 180 App. Div. 926, 937, 
167 N. Y. S. 1113; Emerado Farmers’ Elevator Co. v. Farmers’ Bank 
of Emerado, 20 N. D. 270, 127 N. W. 522, 29 L. R. A. (N. S.) 567. 

It is contended by the defendants that W. L. Harp represented 
to them that he was a member of the firm of Pruitt & Harp and that 
they acted in the belief that he was a member of the firm. Such repre- 
sentations, if any, would not be binding upon the plaintiffs under 
well-known principles of law. If, however, he had been a partner at 
the time, the same principle applicable to other agents would apply 
to him. Partnerships are bound by the acts of individual members 
thereof on the theory of agency, and a member of a partnership cannot 
apply the assets of the firm in satisfaction of his own obligation any 
more than an ordinary agent can, and any one receiving partnership 
funds in satisfaction of the individual partner’s obligation is liable 
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to the partnership for reimbursement if the funds were wrongfully 
applied. Nichols & Co. et al. v. Thomas, 51 Okl. 212, 151 P. 847, 
L. R. A. 1916B, 908; Kleinschmidt et al. v. White et al., 159 Okl. 234, 
15 P. (2d) 127. 

All of these issues were fully and fairly submitted to the jury, and 
its verdict is conclusive here. 

Under the facts presented by this record, we think the action of 
the trial court was correct, and, accordingly, its judgment is affirmed. 

The Supreme Court acknowledges the aid of Attorneys J. H. Maxey, 
Lewis J. Bicking, and J. A. Denny in the preparation of this opinion. 
These attorneys constituted an advisory committee selected by the State 
Bar, appointed by the Judicial Council and approved by the Supreme 
Court. After the analysis of law and facts was prepared by Mr. Maxey 
and approved by Mr. Bicking and Mr. Denny, the cause was assigned 
to a justice of this court for examination and report to the court. 
Thereafter, upon consideration, this opinion was adopted. 


ALTERATION OF NOTE 


Valvano v. Valvano, Court of Errors and Appeals of New Jersey, 187 


Atl. Rep. 190 


A person, who brings suit on a promissory note which bears 
on its face an apparent alteration in the date of the note, must 
assume the burden og explaining the alteration. 


Appeal from Supreme Court. 

Action by Anna Marie Valvano against Frank Valvano. From a 
judgment in favor of the plaintiff, the defendant appeals. 

Reversed, and new trial granted. 

Dante Rivetti, of Union City, for appellant. 

Jacob Friedland, of Jersey City (Morris G. Fredman, of Jersey 
City, of counsel), for respondent. 


BROGAN, C. J.—This is an appeal by the defendant below against 
whom judgment was entered in the Supreme Court Circuit of Hudson 
county. 

The plaintiff was the payee of a note which, when delivered, was 
dated May 1, 1933. The obligation was a renewal of a prior note for 
$1,250 on which $250 and interest had been paid. From the testi- 
mony of the plaintiff, it appears that the note should have been dated 
April 1st, instead of May 1st. The plaintiff, on discovering the dis- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §87. 





















1036 THE BANKING LAW JOURNAL 











crepancy in date, called to see the maker of the note and told him of 
the inaccurate date and asked for a new note. He replied that a new 
note was unnecessary and instructed here to change the date, which 
she accordingly did by striking out the word ‘‘May’’ and substituting 
** April.’’ 

The only pertinent defense is that the plaintiff, after the execution 
and delivery of the note, and without the consent or authority of the 
defendant, materially altered the note by changing its date. 

The single point upon which the judgment is attacked is that the 
learned trial judge instructed the jury that ‘‘the defendant must prove 
to your satisfaction by the greater weight of the evidence that subse- 
quent to the execution of the note by him... that the note was 
changed in a material respect without his consent or authorization.’’ 
This instruction to the jury is challenged as error. 

Section 124 of our Negotiable Instruments Law (3 Comp. St. 1910, 
pp. 3732, 3749) provides: ‘‘ Where a negotiable instrument is materially 
altered without the assent of all parties liable thereon, it is avoided, 
except as against a party who has himself made, authorized or assented 
to the alteration and subsequent indorsers.’’ 

Any alteration that changes the date of a negotiable instrument is 
a material alteration. Section 125, supra. 

The alteration was apparent on its face, and where there is such 
apparent alteration, the party claiming under the instrument has the 
burden of explaining it. Matter of Pinkerton’s Estate (1906) 49 
Mise. 363, 99 N. Y. S. 492; Eisner v. Crommette (Sup.) 151 N. Y. S. 
3, and eases cited Uniform Laws Annotated, Vol. 5, p. 645. 


‘*Where an alteration is of a material part and is beneficial to the 
party offering the writing ... the burden is on the party offering 
the instrument to explain the alteration to the satisfaction of the jury. 
Bowman v. Berkey, 259 Pa. 327, 103 A. 49.”’ 


The plaintiff holder admitted the alteration was made by her after 
delivery. She has the burden of proving authorization so to do by the 
maker. West v. Naten, 49 Okl. 249, 152 P. 342. 

A construction of the 124th section of the statute, supra, as far as 
the point under discussion in this case is concerned, admits of but one 
logical conclusion, and that is that where a party relies upon an 
instrument that contains a material, apparent alteration, such party 
seeking to enforce the obligation of this altered contract must prove 
that the alteration was made with the consent of the party to be 
charged. It is not the burden of the party to be charged to show that 
the alteration was made without his consent, but it is the duty of the 
party offering the writing to prove that the contract is within the ex- 
ception as expressed by the 124th section of the statute. 

In all cases such as this the plaintiff has the burden of proving the 
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validity of the contract upon which suit is instituted. The defense of 
alteration would void the negotiable instrument unless the same was 
authorized, and when such a defense is made, the burden does not shift 
to the party to be charged, but it remains with the plaintiff to show, 
by proof, that the contract is valid notwithstanding the alteration. 
The charge of the learned court was erroneous in this respect. 

The judgment is reversed, and a venire de novo allowed. 

For affirmance: None. 


MISREPRESENTATION IN SALE OF BANK 
SHARES 


Oppenheimer v. Harriman National Bank & Trust Co., United States 
Circuit Court of Appeals (Second Circuit), 85 Fed. Rep. (2d) 582 


The Federal Statute, 12 U. S. Code § 24, providing that the 
business of dealing in securities and stock by national banks shall 
be limited to purchasing and selling ‘‘without recourse,’’ will not 
protect a national bank from being held liable for misrepresenta- 
tions made in selling shares of the bank’s own stock which, at the 
time of the sale, belonged to an affiliate. 


Appeal from the District Court of United States for the Southern 
District of New York. 

Action at law by Henry E. Oppenheimer against the Harriman Na- 
tional Bank & Trust Company of the City of New York, and Henry E. 
Cooper as conservator thereof, to recover the purchase price of stock 
which the plaintiff was induced to purchase from the bank by fraud. 
From a judgment directing for the defendants after both parties had 
moved for a directed verdict, plaintiff appeals. 

Reversed, with directions. 

Greenbaum, Wolff & Ernst, of New York City (Edward S. Green- 
baum, Newman Levy, and Benjamin Kaplan, all of New York City, 
of counsel), for appellant. 

Conboy, Hewitt, O’Brien & Boardman, of New York City (Martin 
Conboy, David Asch, and William J. Butler, all of New York City, of 
counsel), for appellees. 

Frederic P. Warfield, of New York City (Alfred L. Becker, of New 
York City, of counsel), for Louis Ehret as amicus curiae. 


SWAN, C. J.—The plaintiff, Henry E. Oppenheimer, was a de- 
positor in the Harriman National Bank, of which Joseph W. Harriman 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1330. 
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was president and F. S. Williamson was a vice president. On October 
28, 1930, Williamson called upon Oppenheimer, presenting a letter of 
introduction on bank stationery signed by Harriman. Relying upon 
statements made in the letter and oral statements made by Williamson, 
Oppenheimer was induced to purchase ten shares of stock of the bank 
at the price of $15,120. On November 1, he received from the bank a 
bill therefor which he paid by a check drawn upon his account in the 
bank and payable to its order. Another vice president of the bank, 
Mr. Austin, acknowledged receipt of his check and sent him a stock 
certificate for the purchased shares. His check was marked ‘‘Paid’’ 
and the bill was receipted. During 1931 and in January, 1932, Oppen- 
heimer received dividends on the stock aggregating $525. He sold two 
shares in May, 1932, for the price of $2,408 and thereafter received a 
new certificate for his remaining eight shares. In the spring of 1933, 
when he saw a newspaper reference to the Singleton case, he discovered 
that the statements which had induced his purchase were false and 
fraudulent. Thereupon, on May 6, 1933, he gave notice of rescission, 
tendered back the certificate, and demanded that his account in the 
bank be credited with the amount of his payment, less the sums re- 
ceived by him as dividends and from his sale of: the two shares dis- 
posed of. The bank in the meantime had closed its doors and the de- 
fendant Cooper had been appointed its conservator. The plaintiff’s 
demand for rescission being rejected, this action was instituted on 
May 31, 1933. It seeks judgment for $12,187 with interest from No- 
vember 1, 1930. During pendency of the action, a receiver was ap- 
pointed for the bank, but he has not become a party to this suit. 

The amended answer of the defendants, besides a general denial, 
sets up the affirmative defenses of ratification after knowledge of the 
fraud, and of laches. At the trial the defendants were allowed fur- 
ther to amend ‘‘tentatively’’ by setting up that on and after March 4, 
1933, the bank was insolvent and that debts incurred since November 1, 
1930, cannot be paid out of its assets. The District Court reserved 
decision on whether this tentative amendment constituted a defense 
and never formally ruled upon it. 

The defendants’ proof tended to show that the stock purchased by 
Oppenheimer was not owned by the bank but by its affiliate, Harriman 
Securities Corporation. The bank maintained in its bond depart- 
ment an account known as ‘‘ Harriman Securities Corporation Suspense 
Account,’’ in which were reflected purchases and sales of Harriman 
Bank stock made for the account of said affiliate. To the extent that 
the account was long of the stock it represented an indebtedness of 
the affiliate to the bank. Certificates of stock purchased for the sus- 
pense account were put in the name of one Kelly, not an employee of 
the bank, as nominee of the Securities Corporation. The ten shares 
sold to Oppenheimer stood in Kelly’s name, and the suspense account 
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was credited with the sum received by the bank from Oppenheimer, 
less $100 retained by the bank as its commission on the sale. It is 
conceded, however, that Oppenheimer had no knowledge of any trans- 
actions between the bank and its affiliate and believed that he was 
dealing with the bank as a principal in his purchase of the stock. It 
is also conceded that a fraud was practised upon him by Harriman and 
Williamson, the dispute as to this being only whether the bank is 
chargeable with their fraud. 

At the conclusion of the evidence both parties moved for a directed 
verdict. The District Judge granted the defendants’ motion on the 
ground (1) that the bank was not enriched by the sale of the stock 
to Oppenheimer, and (2) that neither Harriman nor Williamson had 
actual or apparent authority to make the representations which in- 
duced his purchase. From the judgment entered pursuant to the di- 
rected verdict the plaintiff has appealed. 

At the outset we may conveniently dispose of the bank’s argument 
that recovery by the plaintiff is prohibited by the provisions of section 
24 of the National Banking Act [12 U. S. Code, § 24] as amended by 
the Act of February 25, 1927 (44 Stat. 1226, §2). This amendment 
provided that buying and selling of bonds, notes, or debentures, com- 
monly known as investment securities, should be limited to buying 
and selling ‘‘without recourse.’’ To say the least, it is highly doubt- 
ful whether this language can be stretched to include the purchase 
and sale of stock, and particularly of the bank’s own stock. Compare 
the amendment of August 23, 1935, which uses the words ‘‘securities 
and stock’’ (49 Stat. 709, § 308 [12 U.S. C. A. § 24]). But assuming 
that it can, the statute would still be inapplicable to the case at bar. 
The evil aimed at by the statute was the incurring of liability by the 
bank in consequence of an indorsement, guaranty, or repurchase agree- 
ment with respect to securities it sold. Awotin v. Atlas Exchange 
Bank, 295 U. S. 209, 211, 55 S. Ct. 674, 79 L. Ed. 1393. It had noth- 
ing to do with tort liability arising out of fraud; nor can it be con- 
strued to forbid incurring the liability imposed by law when a con- 
tract of sale, induced by fraud, is rescinded. 

Much of the argument in the briefs is directed to the controverted 
question whether the bank, as a principal, sold its own stock, or, as an 
agent, sold stock owned by the Securities Corporation. We cannot see 
that this dispute is at all material here. In either event, the plaintiff 
dealt only with the bank; he had no knowledge that any third party 
was involved. If the bank sold stock belonging to its affiliate, as the 
defendants contend, it sold for an undisclosed principal and was itself 
a party to the contract. American Law Institute, Restatement of 
Agency, § 321. When an agent for an undisclosed principal induces 
a sale by fraud, he must account for the purchase price, if the con- 
tract is rescinded, even though he has paid it over to his principal. 
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Id., § 341; McClure v. Central Trust Co., 165 N. Y. 108, 58 N. E. 777, 
53 L. R. A. 153. Therefore, whether the stock belonged to the bank 
or to the Securities Corporation, the fundamental issue is the same, 
namely, whether the fraudulent representations of Harriman and Wil- 
lamson are attributable to the bank. 

Despite the defendants’ contention to the contrary, we think it 
indubitably plain that these officers had apparent, if not actual, au- 
thority to make the sale on behalf of the bank. If the stock was prop- 
erty of the bank, its acquisition of it may have been ultra vires, for 
only in special circumstances may a bank purchase its own stock. 12 
U.S. C. A. § 83. Nevertheless a corporation may transfer title to prop- 
erty which it was ultra vires to acquire (Lantry v. Wallace, 182 U. S. 
536, 553, 21 S. Ct. 878, 45 L. Ed. 1218); and the plaintiff is not 
charged with notice that its ownership was unlawful, since under some 
circumstances it could be lawfully acquired. National Bank & Loan 
Co. v. Petrie, 189 U. S. 423, 424, 23 S. Ct. 512, 47 L. Ed. 879. The 
sale appeared to be lawful, and the bank’s president and vice president 
had apparent authority to represent it in negotiating such sale. If, 
on the other hand, the stock belonged to the Securities Corporation, 
these officers would have actual authority to cause the bank to make 
a sale as agent for the owner, whereby a commission was earned for 
the bank and the proceeds of the sale were applied to reduce the 
owner’s indebtedness to the bank. Hence whichever the ownership of 
the stock, the officers who negotiated with the plaintiff had at least 
apparent authority to make the sale. If this be so, their representa- 
tions incidental to the sale by the bank (either as principal or agent) 
are attributable to the bank, since the plaintiff had no notice that 
the representations were unauthorized. Salter v. Williams, 244 F. 126, 
(C. C. A.) ; American Law Institute, Restatement of Agency, §§ 257, 
258; 7 Michie, Banks and Banking, § 173. 

Therefore, if the bank were still a going concern, we should enter- 
tain no doubt that the plaintiff would have the right to rescind his 
purchase, unless he has lost it by laches, or estoppel, which has not 
been contended. National Bank & Loan Co. v. Petrie, 189 U. S. 423, 23 
S. Ct. 512, 47 L. Ed. 879; American Law Institute, Restatement, Con- 
tracts, §§ 476 (1), 480 (1). Nor would the power to rescind be lost 
by reason of his disposal of two of the purchased shares before dis- 
covery of the fraud, since prejudice to the bank is avoided by credit- 
ing it with the proceeds thereof. American Law Institute, Restate- 
ment, Contracts, § 480(2) (e); J. C. Miller Estate, Inec., v. Drury, 
120 Wash. 628, 208 P. 77, 79; Henninger v. Heald, 52 N. J. Eq. 431, 
29 A. 190, 193, affirmed 53 N. J. Eq. 694, 35 A. 1130; Harnden v. 
Hadfield, 113 Kan. 525, 215 P. 441, 442; Bagnall v. Frank Fehr Brew- 
ing Co., 203 Mo. App. 635, 221 S. W. 793, 795. See Ufland & Co. v. 
MeMahon, 215 App. Div. 267, 279, 213 N. Y. S. 519. But the amended 















THE BANKING LAW JOURNAL 1041 
answer alleges that the bank was insolvent on and after March 4, 
1933. This was prior to the plaintiff’s demand for rescission on May 6, 
1933, and the appellees contend that supervening insolvency is enough 
to preclude rescission. 

The record contains a concession that the bank was insolvent on 
March 3, 1933. Since insolvency antedated the plaintiff’s demand for 
rescission, he cannot thereby change his status from that of share- 
holder to that of creditor to the detriment of general creditors. Under 
the federal statute as to shareholders’ liability (12 U. S. C. A. § 63), 
it is well settled that defrauded shareholder, who had not rescinded 
at the time of the bank’s insolvency, cannot escape payment of an 
assessment made by the comptroller to meet the deficiency of assets 
available for the payment of all who were creditors when the bank 
failed. Seott v. Deweese, 181 U. S. 202, 213, 21 S. Ct. 585, 45 L. Ed. 
822; Lantry v. Wallace, 182 U. S. 536, 549, 21 S. Ct. 878, 45 L. Ed. 
1218; Ryan v. Mt. Vernon Nat. Bank, 224 F. 429, 430 (C. C. A. 2); 
Anderson v. Cronkleton, 32 F. (2d) 170 (C. C. A. 8). By necessary 
implication the statute renders not only the fund raised by assessment, 
but also all of the insolvent bank’s assets security for the payment of 
those who were creditors at the time of the bank’s failure. Obviously, 
one who is liable to such creditors as a stockholder for assessment can 
neither reduce the amount he has paid as assessment nor come in to 
share assets he is bound to leave to the prior satisfaction of those 
creditors. In so far as Salter v. Williams, 244 F. 126 (C. C. A. 3), 
teaches the contrary, it overlooks the necessary implication of the lia- 
bility statute in the case of insolvent national banks, and we cannot 
follow it. Conceivably, however, there may arise a situation in which 
after distribution to ereditors of the bank’s liquidated assets and the 
proceeds of the assessment, other hitherto dubious assets may realize 
sufficient to pay off fully the above-mentioned creditors and to leave 
a balance remaining to the bank. It is urged by the plaintiff that such 
a possibility exists here by reason of a suit brought by the receiver 
against certain banks on an alleged guaranty of the Harriman Bank’s 
depositors. If by good fortune a balance should remain for distribu- 
tion to shareholders, it would seem that the defrauded plaintiff should 
be paid in preference to distribution to nondefrauded shareholders. So, 
in effect, this court held in MacNamee v. Bankers’ Union, 25 F. (2d) 
€14. See, also, Joyce & Co. v. Eifert, 56 Ind. App. 190, 105 N. E. 59. 
We conclude, therefore, that even if insolvency antedated the plain- 
tiff’s demand for rescission, rescission should be allowed as against the 
corporation, although the judgment will give the plaintiff no claim 
entitled to share in the assets of the receivership until after payment 
of all who were creditors when the bank became insolvent. Such a 
judgment will very likely have only an academic value, but such as 
it is the plaintiff would seem to be entitled to it. Accordingly, the 
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judgment on appeal is reversed and the cause remanded, with direc- 
tions to enter judgment for the plaintiff in conformity with this 
opinion. 





SAVINGS 








































DEPOSITOR NOT ENTITLED TO 
PREFERENCE 


Klemm v. Labor Co-operative National Bank of Paterson, Court of 
Errors and Appeals of New Jersey, 187 Atl. Rep. 640 





A savings depositor in a national bank, upon presenting his pass- 
, book, was persuaded by an officer of the bank not to withdraw the 
funds but instead to draw checks which the officer initialed, in- 
dicating that they had been charged against the account in the pass- 
book. It was held that he was not a preferred creditor upon the 
closing of the bank prior to the presentment of the checks. 
In this case it appeared that the plaintiff had a savings deposit 
‘ of over $4,000 in the defendant national bank. He wished to with- 
draw $4,000 for the purpose of paying off a mortgage. When he 
presented his passbook to the teller for this purpose, he was per- 
suaded not to make the withdrawal but to draw two checks in the 
sum of $2,000 each. These checks were entered in the passbook as 
a withdrawal and it was understood that they would be paid upon 
presentment without the necessity of producing the passbook. It 
was the depositor’s intention to deliver these checks to his mort- 
gagee. He was delayed in doing this, however, through illness and 
before he got around to it, the bank was closed and did not reopen. 
The $4,000 was not set aside in a separate fund or otherwise, nor 
transferred on the bank’s books to any other account. It was held 
that no trust had been created in favor of the depositor and that 
he was not entitled to a preference in payment over other depositors. 






Appeal from Circuit Court, Passaic County. 

Action by Joseph Klemm against the Labor Co-operative National 
Bank of Paterson and others. Judgment for plaintiff, and defendants 
appeal. 

Reversed. 

Harry Joelson, of Paterson (Edward F. Merrey, of Paterson, of 
counsel), for appellants. 

Cohn & Kohlreiter, of Paterson (Peter Cohn, of Paterson, of coun- 
sel), for respondent. 


HEHER, J.—The primary question for decision is whether, as 
averred in the complaint, a special contract of bailment arose in re- 
spect of a portion of moneys concededly deposited by plaintiff with 
defendant bank upon general account. Conceiving the evidence to be 





NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §149. 
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in conflict, the trial judge submitted the issue to the jury; and it was 
resolved in favor of the plaintiff depositor. As to the moneys thus 
elaimed, the depositary was found to be a bailee. By a motion to non- 
suit and exceptions to the charge, the defendant bank challenged the 
existence of any evidence to support this finding of fact and the con- 
sequent judgment. 

These are the pertinent facts and circumstances: On January 3, 
1929, the plaintiff depositor opened a savings account with the defend- 
ant bank, organized under the National Bank Act. 12 U. S. C. A. 
§ 21 et seq. On February 24, 1933, when the sum to his credit in the 
account totaled $4,147.13, he called at the bank, presented his passbook 
to the teller in charge, and demanded payment of $4,000 so credited 
to him. While he testified that he entertained what he conceived to 
be a substantial doubt as to the bank’s solvency, and for that reason 
decided to withdraw the sum in question and satisfy a mortgage on a 
property owned by him in Mt. Vernon, N. Y., he did not communicate 
his fears to the teller, nor in anywise suggest this asserted underlying 
reason for the proposed withdrawal. He informed that officer that 
his purpose was to liquidate the mortgage referred to. The teller, 
reminding him of the risk of loss if the witahdrawal were made in cur- 
rency, proposed that he make payment of the required sum by checks 
drawn upon the account. The depositor promptly acquiesced in the 
suggestion, and signed two checks upon the account, each in the sum 
of $2,000. The teller pursued what the proofs disclose was the custom- 
ary banking practice where checks upon a savings account are to be 
honored without presentation of the passbook. He indorsed the checks 
‘‘O. B. February 24, 19883—G. P. D. charge Book No. 17217,’’ which 
in banking parlance means ‘‘taken off the book,’’ and, without effecting 
a change in the basic relationship, obliges the bank to honor the checks 
when presented for payment, properly indorsed, without the passbook. 
The understanding was that these checks would be delivered to the 
mortgagee in satisfaction of the mortgage, and used by him in the 
customary manner of commercial checks. The teller noted the with- 
drawals on the passbook, and there the transaction ended so far as the 
bank’s books of account were concerned. But the depositor quoted 
the teller as saying: ‘‘We are taking this $4,000 off your book and 
we will put it on the side, and any time these checks is (sic) going 
to come in they will be paid.’’ On cross-examination, he said the teller 
undertook ‘‘to put that money on the side, from all other moneys— 
in a trust fund, that nobody can use that money, not even the bank 
can use it.’’ The uncontradicted evidence is that there was no segre- 
gation of a fund to meet these checks upon presentment, nor was there 
any transfer of the moneys upon the bank’s books to any other account. 
There were no ledger or other book entries. In the normal course, 
these were not required until the payment of the outstanding checks. 
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The depositor intended to journey to Mt. Vernon within the week for 
the purpose of delivering the checks to his mortgagee, but the plan 
was frustrated by illness. On March 6, 1933, before his recovery, the 
bank was closed by the President’s proclamation of a bank holiday, 
and did not reopen because of insolvency. It was taken over by the 
Comptroller of the Currency, who designated a conservator to take 
charge of its affairs. The depositor’s demand upon the conservator for 
payment of the checks was refused. 

National banks are agencies of the federal government, created for 
public purposes, and are subject to the paramount authority of the 
Congress. Regulation conflicting with federal laws is beyond the 
sphere of legitimate state action. The National Bank Act (12 U. S. 
C. A. §§ 91, 194) embodies a policy of uniformity in the treatment of 
the depositors of an insolvent bank, and, in particular, a ratable divi- 
sion of its assets. The courts of federal jurisdiction, whose adjudica- 
tions are of course controlling, have given rigid adherence to this con- 
cept, so much so that the ratable distribution provision of section 194 
of the act has been construed as effecting repeal of an earlier statute 
granting a general preference to the United States on the insolvency 
of its debtor. Jennings v. United States Fidelity & Guaranty Co., 
294 U. 8. 216, 55 S. Ct. 394, 79 L. Ed. 869, 99 A. L. R. 1248; Old 
Company’s Lehigh v. Meeker, 294 U. S. 227, 55 S. Ct. 392, 393, 79 
L. Ed. 876; Davis v. Elmira Savings Bank, 161 U. S. 275, 290, 16 
S. Ct. 502, 40 L. Ed. 700; Texas & Pacific Ry. Co. v. Pottorff, 291 
U. S. 245, 54 S. Ct. 416, 78 L. Ed. 777; Cook County National Bank 
v. United States, 107 U. S. 445, 2 S. Ct. 561, 566, 27 L. Ed. 537. In 
the last-cited case Mr. Justice Field said that the ratable division 
section of the act ‘‘provides for the distribution of the entire assets 
of the bank, giving no preference to any claim except for moneys to 
reimburse the United States for advances in redeeming the notes.’’ 
The primary consideration underlying this policy is the necessity of 
maintaining unimpaired public confidence in the fairness and impartial- 
ity of the national banking laws and the administration of the system. 
Texas & Pacific Ry. Co. v. Pottorff, supra; Davis v. Elmira Savings 
Bank, supra. 

The fundamental deficiency in the depositor’s claim to a preference 
is that a trust res did not result from the transaction in question. The 
relation of debtor and creditor, arising from the general deposit, was 
not converted into one fiduciary in character. The money in question 
had not been paid over the counter as a special deposit, thereby impos- 
ing upon the teller, under the doctrine of a continuing trust, the duty 
of maintaining the fund intact, apart from the bank’s other assets. 
See Blakey v. Brinson, 286 U. S. 254, 262, 52 S. Ct. 516, 76 L. Ed. 
1089, 82 A. L. R. 1288. There was no augmentation of the bank’s 
assets. Nor was there segregation in fact of a fund which, by force of 
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the special contract, the bank could not thereafter treat as its own. 
There was in fact no dedication of currency to the trust asserted by 
the depositor. There was no sum set apart in respect of which title 
passed from the bank to the depositor—a characteristic of a bailment 
and the deposit on special account. These considerations have been 
held by the supreme federal judicial authority to be dispositive of the 
depositor’s claim to a preference after insolvency. Jennings v. United 
States Fidelity & Guaranty Co., supra; Old Company’s Lehigh v. 
Meeker, supra; Davis v. Elmira Savings Bank, supra; Texas & Pacific 
Ry. Co. v. Pottorff, supra. See, also, Standish v. Babcock, 52 N. J. 
Eq. 628, 29 A. 327; James v. Aller, 66 N. J. Eq. 69, 57 A. 1091; Jeff- 
ray v. Towar, 63 N. J. Eq. 530, 53 A. 182; Perry on Trusts and Trus- 
tees (7th Ed.) § 828. 

Nor will the transaction be viewed as if the depositor had actually 
withdrawn the sum in question, and had redeposited it under the as- 
serted special agreement. This is not what occurred. For aught that 
appears, it may well be that the bank, conscious of its insolvency, 
would have declined to permit the actual withdrawal of the money if 
the depositor had insisted upon it. It is pertinent here to point to 
testimony by the depositor reasonably tending to show that, when he 
made known his intention, the teller conferred immediately with one 
of the bank’s executives. In Old Company’s Lehigh v. Meeker, supra, 
Mr. Justice Cardozo, dealing with a somewhat similar contention, said: 
“The petitioner insists that the transaction must be viewed as if 
Brewer, the depositor, had withdrawn $3,015 in coin or other cur- 
rency, and had paid it back to the bank to apply upon the note. But 
that is not what happened. The bank, aware of its insolvency, might 
have been unwilling to pay out the coin, even if Brewer had demanded 
it, when the effect of the payment would have been to prefer one 
ereditor over others. Rev. St. § 5242, 12 U.S. C. § 91 (12 U.S. C. A. 
§ 91); National Security Bank v. Butler, 129 U. S. 223, 9 S. Ct. 281, 
32 L. Ed. 682; McDonald v. Chemical Nat. Bank, 174 U. S. 610, 618, 
19 S. Ct. 787, 43 L. Ed. 1106, 1109; Roberts v. Hill (C. C.) [23 Blatchf.] 
312, 24 F. 571. . . . We indulge in nothing more than guess work when 
we assume that the transaction would have been carried through at 
all if bank or depositor had insisted that it receive another form. 
Cf. Hecker-Jones-Jewell Mill. Co. v. Cosmopolitan Trust Co., 242 
Mass. 181, 187, 186 N. E. 333, 24 A. L. R. 1148. Form is closely knit 
to substance when a bank, at the end of its resources, is about to close 
its doors.’’ 

And in Stonebraker v. First National Bank of Areadia (C. C. A.) 
76 F. (2d) 389, the plaintiff tendered to the defendant bank, in pay- 
ment of his note which the bank had rediscounted and did not then 
possess, a check drawn by a third person to his order on an account 
in that institution, which contained sufficient funds to meet it. Plain- 
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tiff had been a depositor in the bank, but his account had been checked 
out. With the bank’s consent, he deposited the check for the purpose 
of paying the note when returned. Notwithstanding the agreement, 
the bank credited the check on his old account; it ‘‘was not set aside 
as a special deposit for the purpose intended, and no funds were segre- 
gated and dedicated to the payment of the note.’’ The bank was closed 
for insolvency two days later, before the note was returned ; and plain- 
tiff instituted suit to recover the amount of the check out of the assets 
of the insolvent bank as a ‘‘preference over general creditors.’’ The 
Circuit Court of Appeals for the Fifth Circuit, in denying the right of 
recovery, said: ‘‘It is clear that, while appellant intended to pay his 
note out of his deposit, and this was understood by the bank, the 
bank did not treat it as a special deposit, did not set aside any funds, 
and a trust was not created. The relationship established between the 
Arcadia Bank and appellant was merely that of debtor and creditor, 
creating no lien on the assets in the hands of the receiver. Appellant 
was not entitled to be paid by preference over other ordinary creditors.’’ 

A less rigorous application of the statutory provision in question 
would tend to frustrate its manifest policy. It results that, on the 
evidence adduced, defendants were entitled to a nonsuit. 


We need not consider whether, in the circumstances here presented, 


the depositor may in equity fasten a lien or impress a trust upon the 
assets of the bank. See Jennings v. United States Fidelity & Guaranty 
Co., supra; Old Company’s Lehigh v. Meeker, supra; Perry on Trusts 
and Trustees (7th Ed.) §§ 828, 843. 


The judgment is accordingly reversed. 








